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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Peter D. Troupos, et al, ) 
Plaintiffs ) 
Vv. ) Civil Action No. 2487763 
) 
) 


International Restaurants Corp.,et al 


Defendants 


(Filed October 8, 1963) 


COMPLAINT FOR SPECIFIC PERFORMANCE, PERMANENT INJUNCTION, 
DECLARATORY JUDGMENT AND AN ACCOUNTING 


eS Ee 


1. Plaintiffs are engaged in the business of restaurant management 


with headquarters in the District of Golumbia, they are the contract operators 
of five restaurants owned or managed by defendant International Restaurents 
Corp. (hereinafter referred to as "International") and they each own fifteen 
percent of the outstanding stock of International, or a total of 45%. 


Defendant International is a District of Columbia corporation owning rest- 


aurants at Washington, D. C., Binghamton, N. Y. and Princeton, N. J, and 
managing by contract restaurants at Breezewood, Penn. and New Stanton, Penn. 
Defendants Perper, Savage and Millman are the Directors, Perper the President, 
Savage the Vice President & Treasurer and Millman the Secretary of acernas 
tional. Defendant King is an employee of defendant Perper in one of Perper's 


separate enterprises and is alleged by the defendants to have purchased 


International's restaurant at New Stanton, Penn. 
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2. On or about September 24, 1962 defendants Savage and Perper on 
behalf of the owners of the five motels in which the restaurants are located, 
defendant Perper on behalf of International and defendant Perper in his 
individual capacity entered into a contract with plaintiffs (copy of which 
is attached hereto and made a part hereof), some of the pertinent terms of 
which are: that International leases from the motel owners at Washington, 
Binghamton & Princeton at rental of five percent of gross of restaurant 
business and International manages for the motel owners at Breezewood and 
New Stanton and rents equipment to the latter at a total fee and rent of ten 
percent of gross of restaurant business (from contract para. #1); that 
plaintiffs as Operators " .. together with Perper, shall have joint control 
over supervision and operation of the restaurants and bars at the five 
afore-mentioned motels.'':(from contract para. #3); that plaintiffs each be 
paid $175.00 per week by International (from contract para. #4); that 
International shall have ‘computed a cash flow profit and loss statement 
quarterly (from contract para. #6). 

3. Since the beginning of operations, defendants have consistently 
refused to allow “joint control" by plaintiffs together with Perper. Per- 
sonal interference by defendants Perper and Savage without consulting 
plaintiffs has resulted in severe damage to restaurant employee morale, 
public relations and consequently profits, particularly at Princeton. Def- 
endant Savage has notified plaintiffs' subordinates that one David Bass has 

i plaintiffs as manager of the restaurants. Defendants have never 
permitted plaintiffs to understand or know the facts about the financial 


end of the business. No record of the important decisions of the Officers 


or Directors appears in the virtually minute-free Minute Book. Slipshod 
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| 

accounts are incomplete, confusing, inaccurate, and inadequate and there is 
| 

no showing of the cash position of the business with supporting data, 


4. Plaintiffs have demanded both under their contract and in their 
capacity as stockholders that defendant International prepare the querter- 
ly cash flow statements with supporting data as required under paragraph #6 
of the above-mentioned contract. Defendants have repeatedly refused to 
comply and have stated that they will not comply. ’ 

5. In or about April, 1963 defendant International purported to sell 
to defendant Sam King some or all of International's interest in Sraleet 
aurant at New Stanton, Penn. at a price of $15,000.00. All of the defendants 
knew that plaintiffs and International had spent quantities of effort and 
money during the first few months of existence of this restaurant which were 


"slow" months in all such seasonal businesses and that this was one of the 


two most promising of the five restaurants in which International had a int- 
| 


erest; they knew that the purported price was shockingly inadequate. 
Defendants Perper and Savage have admitted that during and since spring, 1963 
they have made several efforts to negotiate sales of the remaining interests 
owned by International. Although the New Stanton deal was only the first 
step, defendants have admitted that they intend to "get out of the pestaur- 
ant business" by selling International's assets. But defendants have made. 


no pretense of complying with the requirements of Title 29, Section 929 of 


the District of Columbia Code. 


6. The By-Laws of International provide for an annual meeting of the 


stockholders on the first Monday of October of each year, at 2:00 P. M. On 
October 7, 1963 at about 1:45 P. M. Jeremiah D. Griesemer, attorney for the 


plaintiffs, appeared at the principal office of the corporation with written 
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proxies of each of the plaintiffs, and in the company of plaintiff James 
Marmaras and Plaintiff Angelos Maroulis; defendant Savage was present and 
was advised that plaintiffs were prepared for attendance at the 2:00 P. M. 
pursuant to the By-Laws. ‘At approximately 2:01 P. M. defendant Perper 
appeared in the room with Griesemer, Marmaras and Maroulis and when ad- 
vised that plaintiffs were meeting, ordered Griesemer to leave and said, 
"I don’t care what the ByLaws say", whereupon Griesemer, Marmaras and 
Maroulis organized the Stockholders Meeting and proceeded to elect as Dir- 
ectors of International James Marmaras, Angelos Maroulis and Jeremiah D. 
Griesemer, there having been a quorum present including defendant Perper. 
Immediately thereafter, the new Board of Directors met and elected officers, 
but defendants now refuse to recognize the validity of either election and 
refuse to turn over the books and paraphernalia of the corporation to the 
said newly-elected Officers or Directors. 

WHEREFORE, plaintiffs pray as follows: 

1. That the Court order defendants International Restaurants Corp., 
Frank M. Perper, Julian Savage and Helen Millman to perform specifically the 
contract of September 24, 1963, including the preparation of quarterly cash 
flow statements with supporting data for each quarter beginning with the last 
quarter of 1962; 

2. That the Court enjoin International Restaurants Corp., its officers 
and directors from interfering with the joint control by Frank M. Perper and 


Operators James Marmaras, Angelos Maroulis and Peter D. Troupos, except as 


provided by law or by the terms of the contract of September 24, 1963; 


3. That the Court declare null and void any contract of sale of 
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International's New Stanton, Penn. restaurant interest. 
4. That the Court enjoin International Restaurants Corp., its 
officers and directors from selling any of its five principal assets, the 


five restaurants in which it now has an interest, except in strict com- 


pliance with Title 29, Section 929 of the District of Columbia Code; 


5. That the Court order defendant Sam King to account for manage- 

ment fees and rental fees according to the terms of the September 24, 1963 
i 

contract, which fees have been payable since the alleged sale of the rest- 


aurant at New Stanton, Penn. | 


6. That the Court declare that the Meeting of Shareholders held at 
| 


the principal office of International Restaurants Corp. on October 7, 1963 
at 2:00 P. M. was a legally constituted Annual Meeting of Shareholders and 
| 


that the three Directors elected at said meeting, James Marmaras, Angelos 


Maroulis and Jeremiah D. Griesemer, are the legally-elected and duly- | 


qualified Directors for the next one year term following said Meeting. 


/s/ Jeremiah D. Griesemer 


Attorney for Plaintiffs 


(Attached Agreement of 9/24/62 is Plaintiffs’ Exhibit #1, at page 26 below) 


(Filed October 24, 1963) 


AMENDMENT TO COMPLAINT 


Come now the plaintiffs and, no Answer having been filed herein by the 
| 


defendants, move to amend the Complaint filed herein as follows: 


1. Under plaintiffs' statement of the case, add as paragraph 7: "On 


or about October 10, 1963 defendants purported to discharge plaintiffs from 
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their contract employment set forth herein and discontinued their salaries." 

2. Under plaintiffs' prayers numbered 1, 2 and 5, correct the date 
of the referenced contract to read "September 24, 1962" (instead of "1963"). 

3. Under plaintiffs' prayers numbered 5, first line, strike the word 
‘defendant’ and replace it with the words ‘defendants Frank M. Perper, 
Julian Savage, Helen Millman and". 

4. Add to plaintiffs’ prayers: "7. For money damages accrued at a 
rate of $175.00 per week! for each plaintiff since the date of their alleged 
discharge." and "8. For! such other and further relief as the Court may deem 
meet and proper." 


/s/ Jeremiah D. Griesemer 
Attorney for Plaintiffs 


(Certificate of Service) 


(Filed October 16, 1963) 


POINTS AND AUTHORITIES IN OPPOSITION 
TO MOTION FOR PRELIMINARY INJUNCTION 


There is no basis for the granting of an injunction here and the 
Affidavit of the Defendant, Frank M. Perper sets forth a series of improper, 


illegal and unauthorized actions on the part of the Plaintiffs 


The actions of the Plaintiffs and their counsel represent a flagrant 


attempt on the part of the minority stockholders of a corporation, without 
right or color of authority, to take over the control of a corporation. 
The agreement entered into on September 24, 1962, by the Plaintiffs 
and the Defendants Julian Savage, Frank M. Perper, and International Rest- 
aurants Corporation for’ payment to each of the plaintiffs the sum of One 


Hundred and Seventy Five ($175.00) Dollars per week for their management of 
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the restaurants and bars operated in Washington, D. C.; Binghamton, New 
York; Princeton, New Jersey; New Stanton, Pennsylvania; and Breezewood, 


Pennsylvania. The stock was issued to the Plaintiffs and they took over 
| 


the management of the restaurants and bars as provided for in their agree- 


ment. 


Thereafter the management of said restaurants (excepting the one at 
New Stanton, Pennsylvania, which was sold) continued under the management 
and supervision of the Plaintiffs until their peruines proved to be meat 
isfactory as set forth in the Defendant Perper's Affidavit, and until the 
management portion of said agreement was terminated on October 10, 1963, a 
copy of said notice of termination being attached hereto as Exhibit mB", 


| 
The Defendant, International Restaurants Corporation, with said 


| 

notice of termination, became entitled to receive from the Plaintiffs all 
property in connection with the operation of the restaurant in Washington, 
D. C., which was held by Plaintiffs. The Plaintiffs have not only failed 
and refused to return said property but one of the Plaintiffs has withdrawn 
funds of the Corporation and deposited the same to his own personal account 
as set forth in Affiant's Affidavit, and has failed and refused to return 
said funds. 

The Plaintiffs and their counsel attempted to hold a stockholders 


meeting without giving proper or any notice and without the required | number 


of stockholders being present. The by-laws of said Corporation, attached 
| 


hereto, and marked Exhibit "C", provide for written notice of a stockholders 


| 
meeting, at least ten days prior thereto, and a majority in the amount of 


stock being represented in said meeting. Only 45% of the stock of the 


corporation was represented at said illegal meeting. Thereafter a proper 
| 


8 
stockholders meeting was held as set forth in f£iant's Affidavit. 
While Plaintiffs are stockholders of the Corporation, their services 


managers and supervisors of the Restaurants placed them in the category 


> employees of the Corporation. They, therefor, have no further right to 


continue as employees in view of the action taken by the Corporation 
discharging them as such and terminating their services. They, of course, 
have rights of minority stockholders, which it is submitted have been 
respected throughout. 

Reference is made in the Complaint to the sale of the New Stanton 
restaurant. The facts set forth in the Affidavit attached hereto set forth 
that this was a proper sale of said business. The Complaint asserts that 
Title 29, Section 929 of the District of Columbia Code was not followed in 
connection with said sale. The sale of said restaurant was properly made 
in accordance with Section 29-928, Code of Laws of the District of Columbia. 
It was authorized by the Board of Directors and was perfectly proper. A 
copy of the minutes showing the action of the Board of Directors in con- 
nection with this matter is attached hereto. 

It is respectfully’ submitted that the granting of a preliminary 
injunction will cause irreparable harm and damage to the Defendant Corp- 
ovation and to the other stockholders, that no satisfactory showing has 


been ttade here by Plaintiffs and that their motion should be denied. 


Galiher and Stewart 
By /s/ R. W. Galiher 


Jextificate of Service) 
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Exhibit C 


INTERNATIONAL RESTAURANTS CORPORATION 
BY-LAWS 


Offices | 

1. The principal office of the Corporation shall be at Suite | 
725-815 15th Street, N. W., Washington 5, D. C. The Corporation may 
also have a registered office and other offices at such other places as the 
Board of Directors may appoint. 


Seal 
2. The corporate seal of the Corporation.shall have inscribed there 
on, the name of the Corporation, the year of its creation and the words 


"Corporate Seal, District of Columbia". 


| 

3. All meetings of the Stockholders shall be held at the office of 
the Corporation in Washington, District of Columbia, unless some other place 
is designated, within the limits provided by law. 

4. Stockholders may vote at all meetings either in person Ox oy, 
proxy in writing. 

5. A majority in amount of the stock having voting power ie and 
outstanding, represented by the holder in person or by proxy, shall be 
requisite at every meeting to constitute a quorum for the election of Dir- 
ectors or for the transaction of other business. 

6. Voting upon all questions at all meetings of the Stockholders 
shall be by shares of stock and not per capita, unless otherwise provided 
in the Articles of Incorporation. 


Stockholders’ Meetings 


Annual Meeting | 
7. The annual meeting of Stockholders, after the year 1961, shall 
be held on the first Monday of October, in each year, unless a legal! holiday, 
and if a legal holiday, then on the next secular day following, at the office 
of the Corporation in Washington, District of Columbia, unless a different 
place be designated by the Board of Directors, at Two o'clock in the after- 
noon, when they shall elect by a plurality vote by ballot, a Board of three 
Directors, to serve for the ensuing year and until their successors are 
elected or chosen and qualify, each Stockholder being entitled to one vote, 
in person or by proxy, for each share of stock standing registered in his 
or her name on the twentieth day preceding the election, exclusive of the 
day of such election. 
8. Written notice of the annual meeting shall be mailed to Ana 
Stockholder at his address as the same appears on the stock book of the 
Corporation at least ten days prior to the meeting. 
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Proxies to be Filed 


9, All proxies'shall be filed with the Secretary of the meeting 
before being voted upon 


Special Meetings of Stockholders 


10. Special meetings of the Stockholders may be called by the Pres- 
ident at the request in writing or by a vote of a majority of the Board of 
Directors, or shall be called by the Secretary upon the written request of 
the holders of shares entitled to not less than twenty percent of all the 
votes entitled to be cast at such meeting, provided the said Stockholders 
comply with the requirements of the law. 

11. Special notice stating the day, hour and place of the meeting 
and the purpose or purposes for which the meeting is called, shall be sent 
to each Stockholder of record at least ten days, exclusive of the day of 
mailing, before the date of every special meeting, at such address as appears 
on the stock book of the Corporation, or if no address be given therein, to 
the last address of such Stockholder known to the Secretary. 


First Meeting of Directors after Election 


12. After the election of the Directors, the newly elected Board 
may meet at such place and time as shall be fixed by the vote of the Stock- 
holders at the annual meeting for the purpose of organization and otherwise, 
and no notice of such ‘meeting shall be necessary to the newly elected Dir- 
ectors in order to legally constitute the meeting; provided a majority of 
the whole Board shall be present; or such place and time may be fixed by 
the consent in writing of the Directors. 

13. At the first meeting after the election, the Board shall elect 
a President and at their discretion, one or more Vice-Presidents, a Secre- 
tary and a Treasurer. Any two or more offices may be held by the same 
person, except the office of President and Secretary. 


AFFIDAVIT OF FRANK M. PERPER 


District of Columbia, S. Ss. 


iA FRANK M. PERPER, being duly sworn do hereby depose and say that: 


On September 24, 1962, Affiant, representing myself and Associates, 
as party of the third part, entered into a four-way agreement with Julian 
Savage, on behalf of five Holiday Inn Motels, as party of the first part, 
International Restaurants Corporation, as party of the second part and 
Peter D. Troupos, Angelos Maroulis and James Marmaras, Plaintiffs herein, 


‘as parties of the fourth part. A copy of said Agreement is attached to 


this Affidavit; 

THAT under the terms of this Agreement the parties of the fourth 
part, Plaintiffs herein, were employed by International Restaurants Corp- 
oration and Affiant at a salary of One Hundred and Seventy Five ($175 .00) 
Dollars each per week, beginning October 1, 1962, to manage and operate the 
restaurant and bar at the Holiday Inn Motel located in Washington, D. Cc. 
and to supervise and operate the restaurants and bars located at the Holiday 
Inn Motels in Princeton, New Jersey; New Stanton, Pennsylvania; Breezewood, 
Pennsylvania; and Binghamton, New York. (The Holiday Inn Motels at Prince- 
ton, New Jersey; New Stanton, Pennsylvania; and Breezewood, Pennsylvania 
were still under construction and they were employed to supervise the 
installation of these three restaurants and bars. Operation of orn to 
commence upon completion); | 

THAT Plaintiffs herein, agreed to purchase 45% of the stock lof 


International Restaurants Corporation for the sum of Fifteen Thousand 
| 
i 


| 
THAT from the outset the three men, Plaintiffs herein, refuged to 


($15,000.00) Dollars cash, and said stock was delivered to them; 


| 
leave the District of Columbia area for more than very short periods of time; 


THAT Affiant constantly tried in every conceivable way, from offer- 


ing them other restaurants to manage, to threatening to discharge them, to 


get them to split up so that each one would supervise a separate restau- 
rant; ! 
THAT Plaintiffs herein, repeatedly refused to do this, not once, 


but on an average of twice a month or more; 


THAT in addition to the above, Plaintiffs herein were totally and 


| 
completely inefficient in their work and incapable of exercising executive 


responsibilities; 

THAT for these reasons all of the restaurants except the one at 
Breezewood, Pennsylvania, continually lost money; 

THAT early this year Counsel for Plaintiffs appeared at the office 
of Affiant and Defendants Julian Savage in the Universal Building and intro- 
duced himself as an attorney representing the three men, laintiffs herein, 
and demanded to see the books belonging to the Corporation--charter, by-laws, 
minutes and financial statements; 

THAT all of these were exhibited to him and they were examined by 
him at great length; 

THAT this examination of the books was not confined to one trip but 
counsel for Plaintiffs made numerous trips to said office, each trip con- 
suming several hours; 

THAT on Monday, October 7, at 2:00 p.m. Plaintiffs, Maroulis and 
Marmaras accompanied by their counsel appeared in the reception office of 
Suite 216, Universal Building and announced that they had come for the 
purpose of holding the annual stockholders meeting; 

THAT Affiant being notified that Plaintiffs herein, and their 


attorney had arrived, promptly came out of his office and discussed with 


them the holding of a stockholders meeting; 


THAT immediately thereafter Affiant attempted to reach and notify 
all of the other stockholders and advised Plaintiffs Maroulis and Marmaras, 
and their attorney, that the meeting could not be held until 3:30 p.m.; 

THAT thereafter, and without permission of the Defendants, counsel 
for the Plaintiffs advised that he would not wait and that he was calling 


the meeting to order; 
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| 
THAT said actions were contrary to the by-laws which specifically 
| 
require advance written notice of a meeting and that there be present as 


a requisite "a majority in amount of the stock having voting power issued 
and outstanding"; 
THAT neither of said requirements were complied with; 


THAT thereafter Plaintiffs Maroulis and Marmaras, together with 


their counsel attended a meeting of the stockholders presided over by the 
| 


Defendant, Julian Savage, Vice-president, who so. presided at the request of 
the President, Affiant herein; 
THAT attached herewith is a copy of the minutes cf this stockholders 
I 


i 
meeting as Exhibit "A" and also two excerpts from the transcript of the 


proceedings at this meeting marked Exhibit "Al" and Exhibit "A2" 


| 
THAT, as will be noted, the members of the Board of Directors elected 
| 
were the following, the Defendants Frank M. Perper, Julian Savage and 


Mrs. Helen Millman; 


THAT the next morning, October 8, Affiant was advised by the 
National Bank of Washington that the Plaintiff, Troupos, had drawn on the 
general account of the International Restaurants Corporation, maintained 
at the National Bank of Washington, a check for Sixteen Hundred and Fifty 


($1,650.00) Dollars made payable to cash, and had presented the check to a 
| 
teller at said bank requesting a cashier's check in the same amount payable 


to the Plaintiff, Marmaras; 
THAT thereafter, Affiant was informed, said Plaintiff, Troupos 
returned to said bank with the check endorsed by the Plaintiff Marmaras 


and opened an account with the bank in his sole name; 
| 


THAT although Plaintiff Troupos had authority to draw checks on said 
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account of Defendant, International Restaurants Corporation, in connection 
with the business of said corporation, he had no authority or permission 
to withéraw the sum of Sixteen Hundred and Fifty ($1,650.00) Dollars from 
said account or to deposit the same in his own name; 

THAT thereafter the defendant Savage made demand upon the Plaintiff 
Troupos to redeposit said monies in the account of the Corporation but the 
Plaintiff refused; 

THAT thereafter, on’ October 10, 1963, the Plaintiffs were notified 
in writing that the agreement of September 24, 1962, was terminated so far 
as their continued management and supervision of the restaurants was con- 
cerned (copy of said letter and resolution of the Board of Directors with 
respect to this action is attached herewith as Exhibit "B" and Exhibit "B1"); 

THAT Plaintiffs were further requested in said notification, copy of 

is attached hereto, to surrender the keys to all restaurants and any 

property belonging to the restaurant corporation to a person desig- 
in said notice; 

THAT said notification of termination of the employment of Plaintiffs 
was due to their failure to live up to the terms of the agreement of 


September 24, 1962, in that the Plaintiffs had failed and refused to leave 


the Washington area and to supervise the restaurants located at Princeton, 


New Jersey; Binghamton, New York; Breezewood, Pennsylvania; and said breach 
of contract on their part caused the International Restaurants Corporation 
to suffer substantial monetary losses; 

THAT because of said losses and because of a lack of funds on the 
part of Defendant, International Restaurants Corporation, the Affiant and 


the Defendant Julian Savage, have been required to put their own funds and 
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credit into the Corporation for the purpose of paying for the fixtures and 


operations of the various restaurants, which approximates Two Hundred and 
| 
Fifty Thousand ($250,000.00) Dollars; 
| 

THAT the Board of Directors of the International Restaurants Corp- 


\ 
oration at a special meeting on May 1, 1963, adopted the following 


Resolutions: 

"RESOLVED: that the Corporation shall sell to Laurel Ridge Rest- 
aurant Corporation ("LRRC") certain furniture, fixtures and equ iipment 
and certain food inventory and supplies located at the Holiday | ‘Inn Motel 
(owned by New Stanton Motel Corporation) in New Stanton, Pennsylvania, 
at a price of Sixty Eight Thousand, Three Hundred and Seventy Five 
($68,375.00) Dollars for the furniture, fixtures and equipment and al © 
price of Two Thousand One Hundred Nine and eighty nine cents ($2,109.89) 
Dollars for the food inventory and supplies; and Fifty Six. Thousand 
Seven Hundred Seventeen and ninety three cents ($56,717.93) Dollars of 
such aggregate price shall be paid by assumption by LRRC of certain 
liabilities and obligations of the Corporation in that ERE, CASE the 
balance payable in cash. 


FURTHER RESOLVED: that the appropriate officers of the Corporation 
are hereby authorized on behalf of the Corporation to execute, | !acknow- 
ledge and deliver any and all documents (including without limitation a 
Bill of Sale and Assumption of Liabilities) in connection with jor in 
respect of or in any way related to the foregoing transaction or any 
phase thereof." 

| 
THAT upon such said Resolution said restaurant was sold in accord- 


ance therewith; 
| 
THAT this action was taken in order to try and recover some of the 


losses occasioned by the mismanagement and inefficiency of the Plaintiffs 
| 


herein; | 
THAT said sale was entirely in accordance, and by the authority 
vested in the Board of Directors by, the by-laws of the International Rest- 


aurants Corporation; 


THAT the said action described herein was in the best interest of 


the Corporation and the stockholders thereof; 
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THAT Plaintiffs have failed and refused to abide by the letter of 
October 10, 1963, and continue to remain, without right, in control of the 
restaurant located at the Holiday Inn Motel, 730 Monroe Street, N. E., 
Washington, D. C.; 

THAT they continue to operate said restaurant and to receive, keep 
and control all monies received by said restaurant which amount to six 
hundred ($600.00) Dollars to One Thousand ($1000.00) Dollars per day; 

THAT A ffiant has received word from the creditors of said rest- 
aurant that they will not continue to sell the said restaurant unless he 
personally guarantees the payment of all bills; 

THAT unless the restraining order is dissolved and the motion for 


preliminary injunction is denied, irreparable harm will be done to the 


restaurant corporation in that Affiant and Defendant Julian Savage can no 


longer personally guarantee the payment of the bills and said restaurant 
corporation will then be’ required to close said restaurants and might be 
forced into bankruptcy. 
/s/ Frank M. Perper 
(JURAT the 16th day of October, 1963) 
Exhibit A 
MINUTES OF THE ANNUAL JOINT MEETING OF THE 
BOARD OF DIRECTORS AND THE STOCKHOLDERS OF INTERNATIONAL 
RESTAURANTS CORPORATION 
Held October 7, 1963 
The annual meeting of the stockholders and the annual meeting of the 
board of directors of the Corporation was held on October 7, 1963. Frank M. 


Perper, Julian Savage and Helen Millman being the entire board of directors 


were present in person. Ninety-six per cent of the stockholders were present 
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in person or by proxy. Those stockholders not present in person or proxy 
| 
are Theodore Patouhas and Charles Patouhas holding between them four per- 


| 
cent of the shares outstanding. The vice president of the Corporation, at 
the request of the president, acted as chairman of the meeting. 
ELECTION OF DIRECTORS 


Upon nomination duly made and seconded, the following directors 
| 
were elected by a majority vote to serve for a period of one year or until 
| 
their successors are duly elected and shall qualify: 
Frank M. Perper 
Julian Savage 
Helen Millman 
| 
Jeremiah D. Griesemer was duly nominated and seconded for theposition 
i 
of member of the board of directors and received one hundred twelve votes 


| 
out of two hundred thirty-eight which did not constitute a majority, there- 


fore he was not elected a member of the board of directors. 
ELECTION OF OFFICERS i 

Upon nomination duly made and seconded, the following officers were 
elected to serve for a period of one year or until their successors are 


duly elected and shall qualify: 


Frank M. Perper President 
Julian Savage Vice President, Treasurer 
Thelma Silverman Secretary 

Katherine A. Turrisi Assistant Secretary 


REPORT OF ACTIVITIES OF CORPORATION 
The Chairman gave a report of the financial condition of the Corp 
oration and the following motion was made by Mr. Frank M. Perper: 
"T move that in view of the fact that we have taken losses at the 
restaurant at New Stanton, Pennsylvania from $25,000, to $30,000. due to 
the non-management of the three men Peter D. Troupos, Angelos Maroulis 


and James Marmaras and due to the fact that these three men refused and 
have consistently refused to go out and manage and operate the four 
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restaurants in New Stanton, Pennsylvania, Breezewood, Pennsylvania, 
Princeton, New Jersey and Binghamton, New York we have lost in addi- 
tion to New Stanton in the past year at Princeton, New Jersey $56934.53, 
at Washington, D. C. $51,347.75, at Binghamton, New York $42,824.14. 

At Breezewood, Pennsylvania we have shown in the last six months a net 
profit of $10,155.97. This is the only restaurant that has’ shown a 
profit. As you know under a corporate resolution the New Stanton rest~- 
aurant was sold in order to try and recoup some of our losses. I would 
like to bring into the meeting Mr. Sam King, who is one of the men to 
whom we sold the New Stanton restaurant, and let you question him as to 
what that restaurant is doing now after having been operated at a loss 
for over six months. Now my motion is that the Board of Directors hold 
a meeting immediately following this meeting in order to see what can 
be done about cutting down the salary of these three men Peter D. 
Troupos, Angelos Maroulis and James Marmaras from $175.00 a week to 
something which will be in keeping with the work they are actually 
doing and with the ability of the restaurant to pay." 


Motion was seconded and adopted and the Board of Directors so 
instructed. 


RATIFICATION OF ACTIONS OF DIRECTORS AND OFFICERS 

The Chairman gave a report of the activities of the Corporation for 
the preceding year, which was favorably received. Upon motion duly made 
and seconded, the Directors unanimously ratified all the acts and trans- 
actions of the officers of the Corporation which had been taken since the 
previous meeting of the Directors. The stockholders, upon motion duly 
made and seconded, by a majority vote ratified all acts of the Directors 


and officers of the corporation which had been taken since the previous meet- 


ing of the stockholders. 


ADJOURNMENT 
There being no further business to come before the meeting, the 
meeting, upon motion duly made, seconded and unanimously adopted, adjourned. 
/s/ Thelma Silverman, Secretary 
Each of the Directors and the Stockholders by signing these minutes 
hereby waives notice of the time, place and purpose of the above meeting and 


consents to all actions taken at the meeting which are reflected in these 


minutes. 
/s/ Thelma Silverman, Secretary 
DIRECTORS 

Frank M. Perper Julian Savage 
Helen Millman 

STOCKHOLDERS 
Julian Savage Helen Millman 
Frank M. Perper Betty. Burak 
Peter D. Troupos James Marmaras 
Angelos Maroulis David M. Osnos 


Theodore Patouhas Charles Patouhas 


EXHIBIT "Al" 


October 7, 1963 
3:15 p. m. 


The meeting is called to order and the clerk will call the roll, 
please answer the roll by stating the number of shares you ‘hold 
either in person or by proxy. | 

| 

(At this point a Mr. Jeremiah Griesemer objected to the meeting 
and identified himself as an_attorney holding proxies not a stock- 
holder in fact but by proxy.) 


Frank M. Perper 31 shares 
Helen Millman 6-1/2 shares 
Julian Savage 37-1/2 shares 
James Marmaras 37-1/2 shares 
Angelos Maroulis 37-1/2 shares 
Betty Burak 37-1/2 shares 
David M. Osnos 12-1/2 shares 
Julian Savage voting trust 1 share 
Jeremiah Griesemer for 

Peter D. Troupos 37-1/2 Shares 


Let the record show that Mr. Griesemer examined the proxies. 


Stockholders not present 
Theodore Patouhas 5-1/2 shares 
Charles Patouhas 6-1/4 shares 
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The roll call shows a quorum as called for in the by-laws, to 
be present, accordingly the annual meeting of the stockholders is 
hereby open and the first order of business is the election of the 
members of the Board of Directors of the Corporation who will serve 
for the coming year. 


Mr. Griesemer 
I have protested this meeting 


Chair The gentlemen is out of order. 


Mr. Griesemer 
May I be recognized? 


Chair For the purpose of a nomination? 
Mr. Griesemer 
For the purpose of nominating Jeremiah D. Griesemer and I second 
the nomination. 


Chair Do I understand you to say that you second your own nomination. 


Mr. Griesemer 
I hold proxies for three individuals. 


Chair Then as one you nominate and as another you second? - let it 
stand as seconded 


/s/ Thelma Silverman 


This is to certify that before me the undersigned notary public personally 
came and appeared Thelma Silverman who being duly sworn deposes and said she 
is the Secretary of the International Reataurant Corporation and that the 
above is a true copy of an excerpt from the transcript of the Stockholders 
meeting held on October 7, 1963. 


Exhibit A2 


Excerpts from the transcript of the 
Stockholders of the International Restaurants Corporation Annual 
Meeting Held in Suite 216 at 1825 Connecticut Avenue, N. W., Washing- 
ton, D. C. on Monday October 7, 1963 at 3:15 p.m. 


Let the record show that the three directors elected by a 
majority vote to serve for a one year period during the com- 
ing year are: 


Frank M. Perper Total vote 126 shares 
Julian Savage Total vote 126 shares 
Helen Millman Total vote 126 shares 


Frank M. Perper 


Chair 


your motion? 


Frank M. Perper 


Mrs. Helen 
Millman 


Chair 


Frank M. Perper 
Chair 


Frank M. Perper 


Mrs. Helen 
Millman 
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There being present and accounted for 238 shares. 
May I be recognized for a motion. 


The Chair recognizes Frank M. Perper and asks what is 


| 

I move that in view of the fact that we have taken losses at 
the restaurant at New Stanton, Pennsylvania from $25,000. to 
$30,000. due to the non-management of the three men Peter D. 
Troupos, Angelos Maroulis and James Marmaras and ‘due to the 
fact that these three men refused and have consistently 
refused to go out and manage and operate the fouy restaurants 
in New Stanton, Pennsylvania, Breezewood, Pennsylvania, 
Princeton, New Jersey and Binghamton, New York wé have lost 
in addition to New Stanton in the past year at Princeton, 
New Jersey $56,934.53, at Washington, D. C. $51,347.75, at 
Binghamton, New York $42,824.14. At Breezewood, ; Pennsylvania 
we have shown in the last six months a net profit of 
$10,155.97. This is the only restaurant that hag shown a 
profit. As you know under a corporate resolution the New 
Stanton restaurant was sold in order to try and recoup some 
of our losses. I would like to bring into the meeting Mr. 
Sam King, who is one of the men to whom we sold the New 
Stanton restaurant, and let you question him as to what that 
restaurant is doing now after having been operated at a loss 
for over six months. Now my motion is that the Board of Dir- 
ectors hold a meeting immediately following this! meeting in 
order to see what can be done about cutting down| the salary 
of these three men Peter D. Troupos, Angelos Maroulis and 
James Marmaras from $175.00 a week to something which will 
be in keeping with the work they are actually doing and with 
the ability of the restaurant to pay. 


I second the motion. 

! 
Motion has been made and seconded. The Board of Directors 
will hold a meeting immediately following this meeting. 
May I be recognized again. 


The Chair recognizes Frank M. Perper 

I want to make a further motion that the Board lof Directors 
look into the question of taking these three men's names off 
of the list of those eligible to write checks on the account 
of International Restaurants Corporation. Peter D. Troupos, 
Angelos Maroulis and James Marmaras. | 


I second the motion. 
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The motion has been made and seconded. Let the records 
show that the Board of Directors is so instructed. 


/s/ Julian Savage 


This is to certify that before me the undersigned notary public personally 
came and appeared Julian Savage who being duly sworn deposes and said that 
he attended, and served as chairman, the meeting described in the above 
and that this is a true excerpt from those minutes. 


/s/ Notary Public 
Exhibit "B" 


MOTEL MANAGEMENT CORPORATION OF AMERICA 
Suite 216 Universal Bldg. 
1825 Connecticut Avenue, N. W. 
Washington 9, D. C. 
Frank M. Perper 
President 
October 10, 1963 
Messrs. Peter D. Troupos 
Angelos Maroulis and 
James Marmaras 
c/o International Restaurants Corporation 
730 Monroe Street, N.E. 
Washington, D. C. 


Gentlemen: 


This is to notify you that effective immediately your contract with Int- 
ernational Restaurants Corporation dated September 24, 1962, has been 
terminated. You are hereby directed to hand over the keys, and any other 
property belonging to International Restaurants Corporation which is in 
your possession, to David Bass forthwith and to vacate the premises. The 
bank has been notified that no checks signed by Peter D. Troupes and 
drawn on the funds of International Restaurants Corporation are to be 
honored and the bonding company has been advised of the termination of 
your services. 


This action has been necessitated by your conversion of Corporation funds 
to your personal account thereby completely destroying all confidence in 
your honesty and integrity. 


From the very outset of your association with International Restaurants 
Corporation you have consistently and constantly failed to live up to the 
terms of the agreement which you entered into, and to perform the services 
and duties which you undertook. You have refused to leave the Washington 
area and to supervise and operate the restaurants located outside of the 
District of Columbia. Due to this breach of the contract on your part 
International Restaurants Corporation has suffered tremendous monetary losses. 
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In spite of these breaches of contract on your part we have been extremely 

patient. However, in view of the fact that you had complete and unlimited 

access to all of the funds of Internatbnal Restaurants Corporation, and 

due to the fact that we personally are liable for International Restaurants 

Corporatior’s obligations in an amount in excess of $150,000.00, your 

conversion of funds compels us to take this action immediately. 
INTERNATIONAL RESTAURANTS CORPORATION 
By: /s/ Frank M. Perper 


Exhibit B1 
| 
| 
| 


CERTIFICATE OF RESOLUTION 


I, Frank M. Perper, the duly elected president of International 
Restaurants Corporation, a District of Columbia Corporation, hereby certify 
that at a special meeting of the Board of Directors of the Comeration 
duly called and held at 4:00 p.m. October 8, 1963 at 1825 Connecticut Avenue, 
N. W., room 216, Washington, D. C., at which a quorum was present and acting 
throughout, the following resolution was duly and unanimously adopted and 
approved: 


"RESOLVED, that by reason of their unauthorized appropriation of 
funds of the Corporation and by reason of their numerous other actions 
to the detriment of the Corporation, Angelos Maroulis, James Marmaras and 
Peter D. Troupos are hereby fired as employees of the Corporation and their 
employment with the Corporation as employees in the capacity of managers 
and superintendents and in all other capacities is hereby terminated, 
effective immediately; and the president of the Corporation is hereby 
authorized and directed to give to the Angelos Maroulis, James Marmaras 
and Peter D. Troupos immediate notice of the foregoing. 
FURTHER RESOLVED, that David Bass is hereby employed by the 
Corporation to serve as manager of its restaurant located at the Holiday 
Inn, 730 Monroe Street, N.E., Washington, D. C., effective immediately." 


I further certify that the foregoing resolution has not been modified 


or rescinded and is not contrary to or inconsistent with the Charter and or 


| 
By-Laws of International Restaurants Corporation. 
| 


IN WITNESS WHEREOF I have signed this Certificate of Resolution and 


- affixed the corporate seal on October 8, 1963. 


(Corporate Seal) /s/ Frank M. Perper, President 


(Filed October 25, 1963) 


ANSWER TO COMPLAINT ON BEHALF OF INTERNATIONAL RESTAURANTS 
CORPORATION, FRANK'M. PERPER, JULIAN SAVAGE AND HELEN MILLMAN 


ee ee ee 
FIRST DEFENSE: 
The Complaint fails'to state a claim upon which relief can be granted. 
SECOND DEFENSE: 

The above defendants admit that the Plaintiffs each own 15% of the 
outstanding stock of the defendant, International Restaurants Corporation, 
they admit that the defendant corporation is a District of Columbia corp- 
oration owning restaurants! at Washington, D. C.; Binghamton, New York; 
Princeton, New Jersey and Breezewood, Pennsylvania; They admit that the 
defendants Perper, Savage and Millman comprise the Board of Directors, and 
that the defendant Perper is the President, defendant Savage the Vice- 
President and Treasurer of the defendant corporation; 

They admit that on September 24, 1962, the defendant Savage, on 
behalf of five of the motels and the defendant, Perper, on behalf of him- 
self and associates, and defendant Perper on behalf of the defendant corp- 
oration, entered into a written agreement with the plaintiffs, copy of which 
is attached to the Complaint; 

They admit that David Bass replaced Plaintiffs as manager of the 
Binghamton restaurant; They deny each and every other allegation contained 
in Paragraphs Three and Four of the Complaint; 


They deny that the defendant corporation sold its interest in the 


restaurant at New Stanton, Pennsylvania at a price of Fifteen Thousand 


($15,000.00) Dollars; Further answering this allegation the defendants 
assert that said restaurant was sold to Laurel Ridge Restaurant Corporation, 


following a resolution adopted at a special meeting of the Board of Directors 
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of the defendant corporation on May 1, 1963, at a price of Sixty Right 
Thousand, Three Hundred and Seventy-Five ($68,375.00) Dollars for the furn- 
iture and fixtures and Two Thousand, One Hundred Nine Dollars and Eighty 
Nine Cents ($2,109.89) for the food inventory and supplies; They cane each 
and every other allegation contained in Paragraph Five of the Complaint; 

They admit that the By-laws of the defendant corporation provias for 
an annual meeting of the stockholders on the first Monday of October of 
each year at 2:00 P.M., and they further admit that on this said date in 
1963, at about 1:45 P.M. counsel for the plaintiffs appeared at the eae 
cipal office of the corporation with the plaintiffs, Maroulis and Marmaras, 
and advised defendants Perper and Savage that they, plaintiffs and their 
counsel, were prepared to attend a meeting of the stockholders; further 
answering this allegation defendants assert that no notice of the stock- 


holders meeting had been given as was required by the By-laws; The defen- 


dants admit that counsel for the plaintiffs insisted upon conducting an 
| 


illegal meeting contrary to the By-laws, which require, in addition to 
written notice, a majority of the outstanding stock represented at a;meet- 
ing in order to constitute a quorum, said counsel for the plaintiffs re- 
fused to permit defendants Perper and Savage to contact and attempt Me 
assemble the various stockholders of the defendant corporation; Defendants 
herein deny that a legal stockholders meeting was, or could re been under 
the circumstances, conducted by the plaintiffs; Defendants further ans- 
wering this allegation assert that a stockholders meeting was held on the 
same date at 3:15 P.M. in the office of the defendant corporation, and that 


said meeting was attended by 96% of the stockholders including plaintiffs 


and their counsel, and that the defendants Perper and Savage and Millman 
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were duly and properly elected as directors; 

Defendants admit that they, acting under a resolution of the Board 
of Directors of defendant corporation, discharged plaintiffs herein on Oct- 
ober 10, 1963; They deny each and every other allegation contained in 
Paragraph Six, and deny each and every other allegation contained in the 
Complaint. 

Galiher and Stewart 

By /s/ R. W. Galiher 

Attorney for Defendants Perper, Savage, 
Millman and International Restaurants 


Corporation 


(Certificate of Service) 


(Plaintiffs' EXHIBIT NO. 1) 
AGREEMENT 


THIS AGREEMENT, made this 24th day of September, 1962, by and between 
Julian Savage, on behalf of the joint venturers or corporations, all trading 
as Holiday Inns presently operating at Washington, D. C. and Binghamton, 

N. Y¥. and being constructed at Princeton, New Jersey, New Stanton, Penn- 


sy lvania and Breezewood, Pennsylvania, party of the first part, hereinafter 


referred to as “Holiday Inns", International Restaurants Corporation, party 


of the second part, hereinafter referred to as "International", Frank M. 
Perper and his associates, parties of the third part, hereinafter referred 
to as “Perper” and Peter D. Troupos, Angelos Maroulis and James Marmaras, 
parties of the fourth part, hereinafter referred to as "Operators". 
WHEREAS, Perper owns 125 shares, or one-half of the existing stock 


of International, and 
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WHEREAS, International and Perper desire to hire the Operators to 
operate the aforesaid restaurants and bars, and | 
| 


WHEREAS, the Operators desire to undertake the management of ‘the 


| 
aforesaid restaurants and bars. 


NOW, THEREFORE, the parties agree as follows: : 
1. Holiday Inns shall lease to International the eee and bars 

at their motels in Washington, D. C., Binghamton, New York, Princeton, New 

Jersey, and shall enter into a management agreement .with International for 


| 
| 
the restaurants and bars at their motels in New Stanton, Pennsylvania, and 


Breeqewood, Pennsylvania, each for a term of at least ten years. saia terms 
to begin when the restaurants are ready to open for business. The gross 
rental of the lease for each location shall be five percent (5%) of the 
gross volume of business done by International at the said premises, Other 
terms of the leases shall be in the form customarily in use in the District 
of Columbia. International shall receive a management fee of five percent 
(5%) of the gross volume of business done by International and a ae of 
five percent (5%) of the gross volume of business as a rental of the kitchen 
and restaurant equipment, where International installs such equipment. 
2. On October 1, 1962, Charles Patouhas and Theodore Sere will 


take over the management of the restaurant and bar of the motel at Bingham- 


ton, New York, and will receive compensation therefor as well as five per- 


cent (5%) of the stock of International. 


3. On October 1, 1962, the Operators will take over the management 
of the restaurant and bar at the motel at Washington, D. C. At such time, 
the Operators shall also have supervision over the restaurant and bar at 


Binghamton, New York, and shall also supervise the installation of [the 


28 
restaurants and bars at Princeton, New Jersey, New Stanton, Pennsylvania, 
and Breezewood, Pennsylvania, and upon the completion of the same shall 
have supervision and operation of them. It is the intention of the parties 
that the Operators, together with Perper, shall have joint control over 
supervision and operation of the restaurants and bars at the five afore- 
mentioned motels. 

4. International shall pay each of the Operators the sum of $175.00 
per week commencing with the week beginning October 1, 1962. International 
shall not pay executive salaries to any officer or director other than the 
Operators except as stated in paragraph 6 hereof. 

5. The Operators shall purchase forty-five percent (45%) of the 
stock of International for the sum of Fifteen Thousand Dollars ($15,000.00). 
Said purchase price shall be paid at the time of the execution of this agree- 
ment and such stock shall be issued therewith, fully paid and non-assessable. 

6. Commencing January 1, 1963, International shall have computed a 
cash flow profit and loss statement for the prior three months operation 


and shall declare as bonuses and as additional compensations a sum equal to 


at least twenty-five percent (25%) of the cash flow profits from the oper- 


ation of the aforesaid restaurants and bars, it being understood that the 
down payments and note payments for equipment installed in the aforement- 
ioned five restaurants shall be treated as a disbursement of cash in 
determining the cash flow. 

7. Perper will either lend to, or provide credit for International to 
such extent as may be necessary to enable International to make the down 
payment for equipment for the new restaurants, providing International 


cannot do so itself. It is anticipated that International's profits from 
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operations will be sufficient to enable it not only to pay the balance due on 
the original purchases, but also to make the down payment and subsequent pay- 
ments on the purchase of equipment for other Holiday Inn restaurant-bars. 

8. International agrees to amend its by-laws, if necessary in order 

| 

to carry out the terms and spirit of this Agreement 

IN WITNESS WHEREOF, The said Holiday Inns has caused these presents 
to be signed by Julian Savage, general partner of Michigan Avenue Motel 
Joint Venture, Binghamton Motel Associates, Breezewood Motel Associates, 
and Frank M. Perper, President of Plainsboro Motel Corporation, New Stanton 
Motel Corporation and attested by Julian Savage, Secretary of the Corp- 
orations and their corporate seals to be hereunto affixed and the said Inter- 


| 
national Restaurants Corporation, has caused these presents to be jsigned by 


, its President and attested by > its Secretary 


a 


and its corporate seal to be hereunto affixed, said Frank M. Perper has 
hereunto affixed his hand and seal and the said Peter D. Troupos, /Angelos 
| 


Maroulis and James Marmaras, have hereunto affixed their hands and seals, 
all on the day of September, 1962. | 
| 


MICHIGAN AVENUE MOTEL JOINT VENTURE 
By /s/ Julian Savage, Partner 


BINGHAMTON MOTEL ASSOCIATES 
By /s/ Julian Savage, Partner 


BREEZEWOOD MOTEL ASSOCIATES 
By /s/ Julian Savage, Partner 


Attest: PLAINSBORO MOTEL CORPORATION 
/s/ Julian Savage by /s/ Frank M. Perper 
Secretary President 


Attest: NEW STANTON MOTEL CORPORATION 
/s/ Julian Savage by /s/ Frank M. Perper 
Secretary President 
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Attest: INTERNATIONAL RESTAURANTS CORPORATION 
/s/ Helen Millman By /s/ Frank M. Perper 
Secretary President 
/s/ Frank M. Perper (SEAL) 
/s/ Peter D. Troupos (SEAL) 
/s/ Angelos Maroulis (SEAL) 


/s/ James Marmaras (SEAL) 


(Plaintiffs' EXHIBIT NO. 6) 
PROXY 

Know all men by these presents: 

That James Marmaras, the undersigned sharholder of International 
Restaurants Corp., a District of Columbia Corporation, does hereby constitute 
and appoint Jeremiah D. Griesemer the true and lawfui substitute, attorney 
and proxy, with full power of substitution and revocation of the undersigned, 
for and in the name, place and stead of the undersigned, to vote according 
to the number of votes which the undersigned would then be entitled to cast, 


and with all the powers which the undersigned would be entitled to exercise, 


if personally present, at any of the meetings of shareholders of the said 


corporation held within eleven months hereof, upon any matters coming before 
such meetings. 
Signed at Washington, D. C. this fifth day of October, 1963. 


/s/ James Marmaras (SEAL) 


(Plaintiffs’ EXHIBITS NOS. 7 & 8 identical to Plaintiffs' EXHIBIT NO. 6 above 


except proxies signed by Angelos Maroulis and Peter D. Troupos, respectively) 
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(Plaintiffs' EXHIBIT NO. 9) 
BALLOT 
10/7/63 - 2:05 2. 


I hereby vote all my shares of stock (37 1/2) for the Board of 
| 


Directors of International Restaurants Corp. during the next year ito 


| 
consist of Angelos Maroulis, Jeremiah D. Griesemer & James Marmaras. 
/s/ James Marmaras 


ee ; 
(Plaintiffs' EXHIBIT NO. 10) | 
| 


BALLOT 


a 


oa 
10/7/63 - 2:05 P.M. 


| 
As Proxy for Peter D. Troupos, I hereby vote all his shares of 
: 
stock (37 1/2) for the Board of Directors of International Restaurants 


Corp. during the next year to consist of Angelos Maroulis, Jeremiah D. 


Griesemer & James Marmaras. | 
| 


/s/ Jeremiah D. Griesemer 


TT 


(Plaintiffs’ EXHIBIT NO. 11) : 
10/7/63 - 2:05 PM. 
I hereby vote all my shares of stock (37 1/2) for the Board of 


Directors of International Restaurants Corp. during the next year to 
i 


consist of Angelos Maroulis, Jeremiah D. Griesemer & James Marmaras. 


/s/ Angelos Maroulis 
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(Plaintiffs’ EXHIBIT NO. 12) 
INTERNATIONAL RESTAURANTS CORPORATION 


MINUTES OF THE ANNUAL MEETING OF STOCKHOLDERS 
HELD OCTOBER 7, 1963, AT 2:00 P. M. 


a tt tA NR 

The Annual Meeting of Stockholders of International Restaurants 
Corporation was held pursuant to the corporate By-Laws at 2:00 P.M. on 
October 7, 1963 at the ptincipal offices of the corporation in Suite 216 
Universal Building, 1925'Conn. Ave., N. W., Washington, D. C. in the recep- 
tion office. Present were Jeremiah D. Griesemer, attorney and proxy for 
Peter D. Troupos (37 1/2 shares), Angelos Maroulis (37 1/2 shares), James 
Marmaras (37 1/2 shares), Vice-president Julian Savage in an adjoining 
office (37 1/2 shares) and President Frank M. Perper in an adjoining office. 

Mr. Criesemer stated that since Mr. Savage, speaking for himself and 
Mr. Perper, had announced a few minutes earlier that he and Mr. Perper both 
refused to conduct the meeting before "about 3:30" because they were "busy", 
the remainder of those present should organize the meeting with Mr. Griesem- 
er as temporary Chairman-Secretary. The motion was made, seconded and 
unanimously passed that Mr. Griesemer act as Chairman-Secretary. 


At approximately 2:02 P. M. President Frank M. Perper moved into the 


reception room and, when advised by the Chairman that the stockholders were 


meeting pursuant to the appropriate provisions of the By-Laws of the corp- 
oration, stated, "I don't care what the By-Laws say". In a subsequent col- 
loquy Mr. Perper asserted his authority by ordering Mr. Griesemer to leave. 
He also stated that he was waiting for another “interested” (but unidenti- 
fied) stockholder before the meeting could start. Whereupon Mr. Perper 
returned to an adjoining office. Throughout the remainder of the Meeting 


of Stockholders, both Mr. Perper and Mr. Savage moved in and out of the 
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reception room, observing the conduct of the meeting, but without adéressing 
the Chair or stockholders present. 

The Chair ruled that a Quorum was present in accordance with Title 29 
Section 915 of the D. C. Code and that the meeting would conduct business 


notwithstanding the withdrawal of stockholders SEES shares included in 


the Quorum from the meeting room to adjoining offices from time to ee 


The following corporate business was concluded by the meeting of 


stockholders: 


1. Mr. Jeremiah D. Griesemer, Mr. James Marmaras and Mr. Angelos 
Maroulis were orally nominated and by written ballot elected Directors of 


| 
International Restaurants Corporation for the next one-year terms. 


2. It was moved, seconded and unanimously passed that the Board of 
Directors move the Principal Office of the corporation to temporary’ quarters 
at 730 Monroe St., N. E., Washington, D. C. until the Board might find more 

| 


suitable permanent quarters for the Principal Office. 


3. It was moved, seconded and unanimously passed that the Board of 
| 


Directors have prepared quarterly cash flow statements for the past four 
| 
4. It was moved, seconded and unanimously passed that the Board of 


and all future quarters . 


Directors take whatever steps necessary to secure the return of whatever 
| 


assets may have been sold or apparently sold at New Stanton, Pennsylvania. 
Upon motion duly seconded and passed, the meeting was adjourned 
after the announcement that there would be a meeting of the Board of Dir- 
ectors immediately thereafter. The meeting adjourned at approximately 
2:20 P. M. : 


/s/ Jeremiah D. Griesemer, 10/8/63 
Secretary 


APPROVED: 
/s/ Peter D. Troupos 
/s/ Angelos Maroulis 


/s/ James Marmaras 


(Plaintiffs' EXHIBIT NO. 13) 
INIERNATIONAL RESTAURANTS CORPORATION 
MINUTES OF THE MEETING OF THE BOARD OF DIRECTORS 
OCTOBER 7, 1963 

The Board of Directors of International Restaurants Corporation 
met at approximately 2:20 P. M. on October 7, 1963 in the principal 
offices of the corporation in Suite 216 Universal Building, 1825 Conn. Ave., 
N. W., Washington, D. C. in the reception office, immediately upon adjourn- 
ment of the Annual Meeting of Stockholders. Present were Jeremiah D. 
Griesemer, Angelos Maroulis and James Marmaras, being all of the Directors. 

The Directors unanimously elected Mr. Griesemer Chairman of the 
meeting. 

The sole business conducted by the Board was the election of 
Officers of International Restaurants Corporation for the following year. 

Mr. Peter D. Troupos was nominated and seconded for President. It 
was moved, seconded and unanimously passed that nominations be closed, 
whereupon the Chair declared Mr. Troupos elected President. 

Mr. Angelos Maroulis was nominated and seconded for Vice-president. 
It was moved, seconded and unanimously passed that nominations be closed, 


whereupon the Chair declared Mr. Maroulis elected Vice-president. 


Mr. Jeremiah D. Griesemer was nominated and seconded for Secretary. 


It was moved, seconded and unanimously passed that nominations be closed, 
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whereupon the Chair declared Mr. Griesemer elected Secretary. 


Mr. James Marmaras was nominated and seconded for Treasurer. It 


was moved, seconded and unanimously passed that nominations be closed, 


whereupon the Chair declared Mr. Marmaras elected Treasurer. 
| 
Upon motion duly seconded and passed, the meeting was adjourned 


at approximately 2:25 P. M. 


/s/ Jeremiah D. Griesemer 
Secretary 


APPROVED: 


/s/ James Marmaras, Director 


/s/ Angelos Maroulis, Director 


(Plaintiffs' EXHIBIT NO. 14) 
Stock Certificate 
Number 
11 
INTERNATIONAL RESTAURANTS CORPORATION 
incorporated under the laws of the District of Columbia 
Authorized Capital Stock 250 Shares Without Par Value 
| 
This certifies that James Marmaras is the owner of Thirty-seven 
and one half Shares of the Capital Stock of International Restaurants 
Corporation full paid and non-assessable, transferable only on the books 
of the Corporation in person or by Attorney upon surrender of this 
Certificate properly endorsed. 


In Witness Whereof, the said Corporation has caused this 


to be hereunto affixed this 24th day of September, A.D. 1962. 


| 
Certificate to be signed by its duly authorized and its Corporate Seal 

| 

| 

: 


/s/ Helen Millman /s/ Frank M. Perper 
Secretary President 
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(Plaintiff's EXHIBIT NO. 21) 


LEASE AGREEMENT 


THIS LEASE made and entered into this lst. day of Sept. 1964, 


by and between INTERNATIONAL RESTAURANTS CORPORATION, a District 


of Columbia Corporation, party of the first part, hereinafter referred 


to as the "Lessor", and BREEZEWOOD MOTEL ASSOCIATES, a Pennsylvania 
Corporation, party of the second part, hereinafter referred to as 
"Lessee". 


Witnesseth: 


WHEREAS, the Lessor is the owner of certain chattels, furnishings, 
fixtures and equipment, located in the restaurant cocktail lounge, bar 
and kitchen at the Holiday Inn at Breezewood, Pennsylvania, and said 
lessor being desirous of! leasing said personal property, and 

WHEREAS, the Lessee is desirous of renting said furnishings, 
chattels, fixtures and equipment from the Lessor upon the terms, provi- 
sions and conditions hereinafter set forth; 

NOW, THEREFORE, the parties hereto, in consideration of the 
premises and of the rent hereinafter reserved, and of the covenants, 
agreements and stipulations hereinafter expressed, do hereby covenant 
and agree as follows: 

1. Premises: The Lessor has granted and leased, and by these 
presents does hereby grant and lease to the Lessee all of the furnishings 
chattels, fixtures and equipment now being situated and located in the 
dining-room cocktail lounge, bar, and kitchen of the Holiday Inn in 
Breezewood, Pennsylvania; an itemized list of said property being 


attached hereto and being made a part hereof and designated Exhibit A. 
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2. Term: The Term of this lease shall be for a period of ten 


(10) years, commencing with the date of this Agreement. 


i 
3. Rental: | 


. | 
a. Lessee agrees to pay to the Lessor, as rent for the ae 


restaurant, an amount equal to three and a half percent of the gross 
sales of food and beverages at the restaurant herein above named. Such 
sales of food and beverages shall include those made on or from the 


said restaurant during each calendar month of the term hereof. Receipts 


from coin-operated machines are excluded. 

Such rental shall be paid on or before the fifteenth zs of each 
calendar month of the term by Lessee to Lessor or to such appointee of 
Lessor as Lessor may designate by written notice to lessee. 

b. For the purpose of this lease the term "oross sales" shall 
mean all revenue and receipts received by Lessee from sales in the 
operation of Lessee’s business at or from the said restaurant cocktail 
lounge, and bar, but not including receipts from coin-operated machines 
and check room, and excepting only such sales tax, excise tax or any 
similar tax which Lessee collects or may be obliged to collect from 
its patrons or customers for remittance to Federal, State, County or 
Municipal taxing authorities. 


. The Lessee agrees that its gross sales shall be recorded 


through cash registers and that it will keep and preserve for a period 

of two years a full, complete and true record of the gross sales from 

its operations on the said restaurant cocktail lounge, and bar; that 

it will permit Lessor or its representatives to examine and audit Lessee’s 
| 


| 
sales records at any and all reasonable times during regular business 


hours, upon one week's prior notice of such examination and audit, and 
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that it will prepare and deliver to Lessor, on or prior to the fifteenth 
day of each calendar month, after the month in which business is commenced 
by Lessee at the said restaurant cocktail lounge, and bar, and during 
the entire term hereof, a statement of gross sales made at or from the 
said restaurant, during the preceding calendar month. 

&u. Use of Premises: Said demised chattels shall: not be used for 
any purpose other than the operation thereof of a restaurant, dining 
room and banquet rooms, cocktail lounge and bar. 

5. Assigning and Subletting: Lessee shall have the right to 
assign or sublet this lease. 

6. Damage by Fire: It is further agreed that in the event the 
chattels, furniture, fixtures or equipment named herein and covered by 
this lease, shall be partially damaged by fire, tornado, the elements, 
act of God or the public enemy, the same shall be replaced as speedily 
as practicable. 

7. Violations of Lease: It is further covenanted and agreed 
that if the Lessee shall fail to pay said rent in advance, as aforesaid, 
although no demand may have been made for the same, or in the event 


Lessee violates any of the terms, covenants or conditions in this lease 


on its part to be performed, then and in any such case, Lessee'’s right 


to possession of the demised chattels, furniture, fixtures or equipment 
shall thereupon terminate if Lessor so elects, but not otherwise, upon 
Lessor’s giving Lessee ten (10) days’ written notice of such election, 
and the mere retention of possession thereafter by Lessee shallconsti- 
tute a forcible detainer of said chattels, furniture, fixtures or equip- 


ment, and if Lessor so elect, but not otherwise, this lease shall thereupon 
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| 
terminate upon Lessee ten days (10) notice of such election, and in 


the event of such termination of this lease, the above-mentioned term 
shall cease at the expiration of said ten (10) days notice, in the same 
manner and to the same effect as if that were the expiration of the 
original term of this lease. : 

8. Quiet Enjoyment: The Lessor covenants and agrees that if 
the covenants and agreements on the part of the Lessee shall be kept, 
performed and observed by the Lessee, as in this lease provided, the 
Lessee shall have the quiet, peaceable and uninterrupted possession 
and enjoyment of said chattels, furniture, fixtures or equipment. 

It is understood and agreed that acceptance of delivery of 
possession of the chattels, furniture, fixtures or equipment by Lessee 
shall be deemed to be conclusive evidence of the good condition of the 
same. 

9. It is further understood and agreed by and between the parties 
that this contract contains the final and entire agreement between the 
parties hereto, and that they shall not be bound by any tems, statements, 
conditions or representations, oral or written, not herein contained. 

10. It is further understood and agreed that the Coen 
agreements and conditions herein contained shall be binding upon the 
Lessee, and upon the Lessor and upon their respective heirs, executors, 
administrators, successors and assigns. : 

11. This lease shall be construed and enforced in accordance with 
the laws in force in the District of Columbia. 

IN WITNESS WHEREOF, the parties hereto have signed and sealed 


these presents on the date hereinabove written. 


ATTEST: | INTERNATIONAL RESTAURANT CORPORATION 
/s/ Ann Dodge Goodbee BY: /s/ Frank M. Perper, Pres. 
WITNESS BREEZEWOOD MOTEL ASSOCIATES 

/s/ Katherine A. Turrisi BY: /s/ Frank M. Perper, Gen. Part. 


al 


(Plaintiff's EXHIBIT NO. 22) 
LEASE AGREEMENT 


THIS LEASE made and entered into this lst. day of Jan., 1965, 
by and between INTERNATIONAL RESTAURANTS CORPORATION, a District of 
Columbia Corporation, party of the first part, hereinafter referred 
to as the “Lessor", and COURT STREET RESTAURANT CORPORATION, a New 
Jersey Corporation, party of the second part, hereinafter referred to 
as “Lessee”. 


WITNESSETH: 


WHEREAS, the Lessor is the owner of certain chattels, furnishings, 
fixtures and equipment, located in the restaurant cocktail lounge, bar, 


and kitchen at the Holiday Inn at Binghamton, New York, and said Lessor 


being desirous of leasing said personal property, and 


WHEREAS, the Lessee is desirous of renting said furnishings, 
chattels, fixtures and equipment from the Lessor upon the terms, 
provisions and conditions hereinafter set forth; 

NOW, THEREFORE, the parties hereto, in consideration of the premises 
and of the rent hereinafter reserved, and of the covenants, agreements 
and stipulations hereinafter expressed, do hereby covenant and agree as 


follows: 
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1. Premises: The Lessor has granted and leased, and by these 
presents does hereby grant and lease to the Lessee all of the furnish- 
ings, chattels, fixtures and equipment now being situated and jlocated 
in the dining-room cocktail lounge, bar, and kitchen of the Holiday Inn 
in Binghamton, New York, an itemized list of said property being attached 
hereto and being made a part hereof and designated Exhibit A. 

2. Term: The term of this lease shall be for a period of ten 
(10) years, commencing with the date of this Agreement. 

3. Rental: a 

a. Lessee agrees to pay to the Lessor, as rent for the said 
restaurant, an amount equal to three and a half percent of the gross 
sales of food and beverages at the restaurant herein above named. Such 
sales of food and beverages shall include those made on or from the said 
restaurant during each calendar month of the term hereof. Receipts from 
coin-operated machines are excluded. 


Such rental shall be paid on or before the fifteenth day of each 


calendar month of the term by Lessee to Lessor or to such appointee of 


Lessor as Lessor may designate by written notice to Lessee. 

b. For the purpose of this lease the term "gross sales" shall 
mean all revenue and receipts received by Lessee from sales ih the 
operation of Lessee's business on or from the said ee. but not 
including receipts from coin-operated machines and check oon and 
excepting only such sales tax, excise tax or any similar tax which 
Lessee collects or may be obliged to collect from its patrons or cus- 


tomers for remittance to Federal, State, County or Municipal taxing 


authorities. 
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ec. The Lessee agrees that its gross sales shall be recorded 
through cash registers and that it will keep and preserve for a period 
of two years a full, complete and true record of the gross sales from 
its operations on the said restaurant; that it will permit Lessor or 
its representatives to examine and audit Lessee's sales records at any 
and all reasonable times during regular business hours, upon one week's 
prior notice of such examination and audit, and that it will prepare 
and deliver to Lessor, on or prior to the fifteenth day of each calendar 
month, after the month in which business is commenced by Lessee at the 
said restaurant, and during the entire term hereof, a statement of 
gross sales made at or from the said restaurant, during the preceding 
calendar month. 

4. Use of Premises: Said demised chattels shall not be used for 
any purpose other than the operation thereof of a restaurant, dining 


room and banquet rooms. 


5. Assigning and Subletting: Lessee shall have the right to 


assign or sublet this lease. 

6. Damage by Fire: It is further agreed that in the event the 
chattels, furniture, fixtures or equipment named herein and covered by 
this lease, shall be partially damaged by fire, tornado, the elements, 
act of God or the public enemy, the same shall be replaced as speedily 
as practicable. 

7. Violations of Lease: It is further covenanted and agreed 
that if the Lessee shall fail to pay said rent in advance, as aforesaid, 
although no demand may have been made for the same, or in the event 


Lessee violates any of the terms, covenants or conditions in this lease 
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on its part to be performed, then and in any such case, Lessee’s right 


to possession of the demised chattels, furniture, fixtures or equipment 
shall thereupon terminate if Lessor so elects, but not otherwise, upon 
Lessor's giving Lessee ten (10) days' written notice of such election, 
and the mere retention of possession thereafter by Lessee shallconstitute 
a forcible detainer of said chattels, furniture, fixtures or equipment, 
and if Lessor so elects, but not otherwise, this lease shall: thereupon 
terminate upon Lessor giving Lessee ten (10) days" notice of such 
election, and in the event of such termination of this lease, the above- 
mentioned term shall cease at the expiration of said ten a0) days notice, 
in the same manner and to the same effect as if that were the expiration 
of the original term of this lease. : 

8. Quiet Enjoyment: The Lessor covenants and agrees that if 
the covenants and agreements on the part of the Lessee shall be kept, 
performed and observed by the Lessee, as in this lease provided, the 
Lessee shall have the quiet, peaceful and uninterrupted possession 
and enjoyment of said chattels, furniture, fixtures or equipment. 

It is understood and agreed that acceptance of delivery of 
possession of the chattels, furniture, fixtures or equipment by Lessee 
shall be deemed to be conclusive evidence of the good condition of the 
same. : 

9. It is further understood and agreed by and between the parties 
that this contract contains the final and entire agreement between the 
parties hereto, and that they shall not be bound by any terns, state- 


ments, conditions or representations, oral or written, not herein 
| 


contained. 
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10. It is further understood and agreed that the covenants, 
agreements and conditions herein contained shall be binding upon the 
Lessee, and upon the Lessor and upon their respective heirs, executors, 
administrators, successors and assigns. 
11. This lease shall be construed and enforced in accordance 


with the laws in force in the District of Columbia. 


IN WITNESS WHEREOF, the parties hereto have signed and saled 


these presents on the date hereinabove written. 


ATTEST: INTERNATIONAL RESTAURANTS CORPORATION 


/s/ Ann Dodge Goodbee BY: /s/ Frank M. Perper, Pres. 
Sec. LESSOR 


ATTEST: COURT STREET RESTAURANT CORPORATION 
/s/ Ann Dodge Goodbee BY: /s/ Frank M. Perper, Pres. 


LESSEE 
Sec. 


— 


(Plaintiff's EXHIBIT NO. 23) 


LEASE AGREEMENT 


THIS LEASE made and entered into this 25th day of August, 1964, 


by and between INTERNATIONAL RESTAURANTS CORPORATION, a District of 
Columbia Corporation, party of the first part, hereinafter referred 
to as the “Lessor”, and PLAINSBORO MOTEL CORPORATION, a New Jersey 
Corporation, party of the second part, hereinafter referred to as 
"Lessee". 


WITNESSETH: 


WHEREAS, the Lessor is the owner of certain chattels, furnishings, 
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fixtures and equipment, located in the restaurant cocktail lounge, bar 


and kitchen at the Holiday Inn at Princeton, New Jersey, and said Lessor 
being desirous of leasing said personal property, and, : 

WHEREAS, the Lessee is desirous of renting said furnishings, 
chattels, fixtures and equipment from the Lessor upon the terms, 
provisions and conditions hereinafter set forth; 

NOW, THEREFORE, the parties hereto, in consideration .of the 
premises and of the rent hereinafter reserved, and of the covenants, 
agreements and stipulations hereinafter expressed, do hereby covenant 
and agree as follows: | 

1. Premises: The Lessor has granted and leased, and by 
these presents does hereby grant and lease to the Lessee all of the 
furnishings, chattels, fixtures and equipment now being situate and 
located in the dining-room cocktail lounge, bar and kitchen of the 
Holiday Inn in Princeton, New Jersey, an itemized list of said property being 
attached hereto and being made a part hereof and designated Exhibit A. 

2. Term: The term of this Lease shall be for a pertiod of 
ten (10) years, commencing with the date of this Agreement. 

| 


3. Rental: 


‘for the said 


restaurant, an amount equal to three and a half percent of the gross 


a. Lessee agrees to pay to the Lessor, as rent 


sales of food and beverages at the restaurant cocktail lounge and bar 


herein above named. Such sales of food shall include those made on or 


from the said restaurant during each calendar month of the term hereof. 


Receipts from coin-operated machines are excluded. 
| 


Said rental shall be paid on or before the fifteenth day of 
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each calendar month of the term by Lessee to Lessor or to such appointee 
of Lessor as Lessor may designate by written notice to Lessee. 

b. For the purpose of this lease the term “gross sales” 
shall mean all revenue and receipts received by Lessee from sales in 
the operation of Lessee's business on or from the said restaurant 
cocktail lounge and bar, but not including receipts from coin-operated 
machines and check room, and excepting only such sales tax, excise tax 
or any similar tax which ‘Lessee collects or may be obliged to collect 
from its patrons or customers for remittance to Federal, State, County 
or mimicipal taxing authorities. 

c. The Lessee agrees that its gross sales shall be recorded 
through cash registers and that it will keep and preserve for a period 
of two years a full, complete and true record of the gross sales from 
its operations on the said restaurant; that it will permit Lessor or 
its representatives to examine and audit Lessee's sales records at any 
and all reasonable times ‘during regular business hours, upon one week's 
prior notice of such examination and audit, and that it will prepare and 
deliver to Lessor, on or prior to the fifteenth day of each calendar 
month, after the month in which business is commenced by Lessee at the 
said restaurant, and during the entire term hereof, a statement of 
gross sales made at or from the said restaurant, during the preceding 
calendar month. 

4. Use _of Premises: Said demised chattels shall not be used 
for any purpose other than the operation thereof of a restaurant, 


dining room cocktail lounge, bar and banquet rooms. 


5. Assigning and Subletting: Lessee shall have the right to 


assign or sublet this lease. 
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6. Damage by Fire: It is further agreed that in the event 


the chattels, furniture, fixtures or equipment named herein and 
| 
covered by this lease, shall be partially damaged by fire, tornade, 


the elements, act of God, or the public enemy, the same shall be re- 


placed as speedily as practicable. 

7. Violations of Lease: It is further covenanted and agreed 
that if the Lessee shall fail to pay said rent in advance, as aforesaid, 
although no demand may have been made for the same, or in the event 
Lessee violates any of the terms, covenants or conditions in this 
lease on its part to be performed, then and in any such case, Lessee's 
right to possession of the demised chattels, furniture, fixtures or 
equipment shall thereupon terminate if Lessor so elects, but not 
otherwise, upon Lessor's giving Lessee ten (10) days’ written notice 
of such election, and the mere retention of possession thereafter by 
Lessee shall constitute a forcible detainer of said chattels, furniture, 
fixtures or equipment, and if Lessor so elects, but not otherwise, this 
lease shall thereupon terminate upon Lessor giving Lessee ten (10) days’ 
notice of such election, and in the event of such termination of this 
lease, the above-mentioned term shall cease at the expiration of said 
ten (10) days’ notice, in the same manner and to the same effect as if 
that were the expiration of the original term of this lease. 

8. Quiet Enjoyment: The Lessor covenants and agrees that if 
the covenants and agreements on the part of the Lessee shall be kept, 
performed and observed by the Lessee, as in this lease provided, the 


i 
Lessee shall have the quiet, peaceable and uninterrupted possession 
| 


and enjoyment of said chattels, furniture, fixtures or equipment . 
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It is understood and agreed that acceptance of delivery of 
possession of the chattels, furniture, fixtures or equipment by Lessee 
shall be deemed to be conclusive evidence of the good condition of the 
same. 

9. It is further understood and agreed by and between the parties 
that this contract contains the final and entire agreement between the 
parties hereto, and that they shall not be bound by any terms, statements, 
conditions or representations, oral or written, not herein contained. 

10. It is further understood and agreed that the covenants, 
agreements and conditions herein contained shall be binding upon the 
Lessee, and upon the Lessor and upon their respective heirs, executors, 
administrators, successors and assigns. 

11. This lease shall be construed and enforced in accordance 


with the laws in force in the District of Columbia. 


IN WITNESS WHEREOF, the parties hereto have signed and saled 
these presents on the date hereinabove written. 


ATTEST: INTERNATIONAL RESTAURANTS CORPORATION 


/s/ Katherine A. Turrisi By /s/ Frank M. Perper 
ee LESSOR 


ATTEST: 
PLAINSBORO MOTEL CORPORATION 
/s/ Katherine A. Turrisi 
By /s/ Frank M. Perper 
LESSEE 
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(Plaintiff's EXHIBIT NO. 24) 


AGREEMENT 


THIS AGREEMENT, made this 20th day of April, 1964, by and between 
INTERNATIONAL RESTAURANTS CORPORATION, a District of Columbia Corporation, 
hereinafter referred to as the "SELLER" and MICHIGAN AVENUE RESTAURANT 
CORPORATION, a District of Columbia Corporation, hereinafter referred to as 
the "BUYER". 


WITNESSETH: 


1. The SELLER hereby agrees to sell and the BUYER hereby agrees to 


buy the restaurant business and good will of the RESTAURANT presently owned 


and operated by the SELLER and located in the Holiday Inn at 730 Monroe Street, 
N. E., Washington, D.C. together with the fixtures and chattels enumerated on 
the attached Schedule A. 

2. The SELLER hereby authorizes and empowers the BUYER to make application 
to the District of Columbia Alcoholic Beverage Control Board for the transfer 
of its Liquor License to the BUYER and the SELLER agrees to surrender its Liquor 

| 

License to the District of Columbia Alcoholic Beverage Control Board upon notification 
of transfer of same to the BUYER, and upon completion and the closing of this 
Agreement. 

3. The BUYER hereby agrees to pay to the SELLER the sum of Sixty Thousand 
Dollars ($60,000.00) for the said restaurant business including chattels, fixtures, 


food and liquor inventory, payable as follows: 


A. (1) Payment of estimated value of license and goodwill, 
Four Thousand One Hundred Dollars and Fifty Cents 
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($4,100.50), to be paid at the time of closing: 

(2) Assumption of outstanding notes against the furniture 
and fixtures in the sum of Fifty-one Thousand, Six Hundred 
and Twenty-one Dollars and Forty Six Cents ($51,621.46). 

(3) Food and beverage inventory Four Thousand, Two Hundred 
and Seventy-eight Dollars and Four Cents ($4,278.04) 
payable at the time of closing. 

Thus making the grand total of Sixty Thousand Dollars ($60,000.00). 

4. The BUYER agrees to take immediate steps to procure from the District 
of Columbia Alcoholic Beverage Control Board the transfer of said Liquor License 
and agrees to file an application and all necessary papers for said transfer 
within 10 days of the date of this Agreement and further agrees to prosecute 
said application diligently. 

5. It is further understood and agreed by the parties hereto that this 
Agreement is contingent on the transfer of the Liquor License to the BUYER 
by the District of Columbia Alcoholic Beverage Control Board for the said 
premises, and in the event that the District of Columbia Alcoholic Beverage 
Control Board fails or refuses to transfer such license to the BUYER, then and 


in that event this Agreement shall be null and void and the SELLER will return 


to the BUYER any payment made hereunder by the BUYER to the SELLER. 


6. it is further understood and agreed that the SELLER will give 


possession of the premises to the BUYER at the time of closing and it is 

further agreed that an inventory of the beer and liquor stock will be made 

on the day of the consummation of thismle. The SELLER hereby agrees to maintain 
its inventory of beer and liquor so that it shall be between the wholesale price 
of Fifteen Hundred Dollars ($1,500.00) to Eighteen Hundred Dollars ($1,800.00) 


as of the date of closing. 
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7. If the BUYER refuses or fails to complete the purchase of the 


restaurant business covered by this Agreement, except for reasons set forth 
i 

and excused by this Agreement, then the SELLER shall retain the down |payment 
| 

to the extent of Five Hundred Dollars ($500.00) as liquidated damages. 


8. Pending closing of title, the SELLER agrees to having the restaurant 
business operated as it is being done at the present time, so as not to impair 
the good will and trade of the restaurant business. 

9. This Agreement shall bind the heirs, executors, adninistrators and 


assigns of the respective parties. | 
| 
IN WITNESS WHEREOF, the parties have set their hands the day and year 


first above written. 


| 
INTERNATIONAL RESTAURANTS CORPORATION 
Attested /s/ Katherine A. Turrisi /s/ Frank M. Perper 
Assistant Secretary | SELLER 
| 


MICHIGAN AVENUE RESTAURANT CORPORATION 


Attested /s/ Ann Dodge Goodbee /s/ Frank M. Perper 
Secretary | BUYER 


WASHINGTON ) | 
) Ss: 
DISTRICT OF COLUMBIA) 


! 

Before me personally came and appeared FRANK M. PERPER, who being duly 
sworn, deposed and said that he is the president of the International Restaurant 
Corporation,and as such he executed the aforegoing agreement. 

| 
/s/ Leona D. Kalbache 
My commission expires September 30, 1967 | 
WASHINGTON ) | 
) ss: 
DISTRICT OF COLUMBIA) 


Before me personally came and appeared FRANK M. PERPER, who being duly 
sworn, deposed and said that he is the President of the Michigan WOES Restaurant 
Corporation, and as such executed the aforegoing agreement. 


/s/ Leona D. Kalbache 
My commission expires September 30, 1967 
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(Plaintiffs' EXHIBIT NO. 25) 
MEMORANDUM OF AGREEMENT 


THIS AGREEMENT dated April 9, 1963 between SAMUEL F. KING and 
INTERNATIONAL RESTAURANTS CORPORATION. 

WHEREAS the INTERNATIONAL RESTAURANTS CORPORATION is desirous 
of selling its assets situated in the Holiday Inn Motel located at 
New Stanton, Pennsylvania, and 

WHEREAS SAMUEL F. KING is desirous of acquiring such assets 

THEREFORE INTERNATIONAL RESTAURANTS CORPORATION, hereinafter 
referred to as seller, agrees herewith toselil all of the furniture, 
fixtures, equipment, inventory, menus, supplies and all other things 
used in the operation of the restaurant trading as Restaurant 1776 at 
New Stanton, Pennsylvania. 

SAMUEL F. KING, hereinafter referred to as buyer, agrees to pay 
a price of Fifteen Thousand ($15,000.00) Dollars for the furniture, 
fixtures and equipment and in addition thereto the value of the inventory 
at the date of the transfer. The purchase price shall be paid in cash. 
The BUYER shall have deducted from such purchase price all of the 
obligations owed by the SELLER as of May 1, 1963. 

BUYER agrees to use the name "Restaurant 1776" and to use the 
facilities of the commissary suggested by the SELLER, so long as the 
prices paid do not exceed market prices for such purchases. 

As a condition of this agreement, BUYER will acquire a liquor 
license or will work out an arrangement with the New Stanton Motel 
Corporation for the operation of the bar and cocktail lounge satisfactory 


to the BUYER. SELLER will be responsible for a new lease to be entered 


into between New Stanton Motel Corporation and the BUYER which will 
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provide for a term of Ten (10) years with an option to renew for an 


additional Ten (10) years with a monthly guaranteed rental of Seven 
Hundred ($700.00) Dollars which will be increased to One Thousand 
($1,000.00) Dollars when the banquet room is available, which will 

be credited to a rental due over a percentage of gross sales equal 

to Five (5%) Percent of gross food sales and Ten (10%) of Tiquor sales, 
such percentage to be paid by the Fifteenth of the month following the 


month of the sales. 

Attest: International Restaurants Corporation 
/s/ KatherineA.Turrisi By /s/ Frank M. Perper | 
Assistant Secretary 


Witness 


/s/ Katherine A. Turrisi /s/ Samuel F. King 
/7s/ Leona D. Kalbacker Samuel F. King 


(Plaintiff's EXHIBIT NO. 26) 


BILL OF SALE 


ASSUMPTION OF LIABILITIES 
| 
FOR VALUE RECEIVED, International Restaurants Corporation (“Seller”) , 
a District of Columbia corporation, hereby grants, assigns, transfers, 
delivers, bargains and sells to Laurel Ridge Restaurant Corporation 
("Buyer"), a Pennsylvania corporation, (i) the furniture, fixtures 
and equipment (hereinafter collectively called the "Equipment™) listed 


in Exhibit A annexed hereto and made part hereof, and (ii) certain food 
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inventory and certain supplies (hereinafter collectively called the 
*Inventory”), the Equipment and Inventory being located in the restau- 
rant and related facilities at the Holiday Inn Motel in New Stanton, 
Pennsylvania. Seller hereby warrants that it is the lawful owned of 
the Equipment and Inventory, that the Equipment is free and clear of 
all encumbrances except those included in the liabilities and obliga- 
tions referred to hereinafter and that the Inventory is free and clear 
of all encumbrances, and that Seller has the valid right to sell the 
Equipment and Inventory to Buyer; and Seller hereby warrants and will 
defend title to the Equipment and Inventory against the claims of any 
and all persons. The purchase price for the Equipment is $68,375.00 and 
for the Inventory $2,109.89, as set forth in the settlement sheet 
annexed hereto as Exhibit B and made part hereof. 

FOR VALUE RECEIVED, and in partial payment of the purchase price 
for the Equipment, Buyer hereby assumes those liabilities and obligations 
of Seller listed in the aforesaid settlement sheet and totaling $56,717.93, 
and Buyer hereby agrees duly to pay and discharge such liabilties and 
obligations in accordance with their terms and to indemnify and hold harmle 
Seller in respect thereof. 

IN WITNESS WHEREOF, Seller and Buyer have executed this Bill of 
Sale and Assumption of Liabilities (and have initialed the aforesaid 
Exhibits A and B annexed hereto and made part hereof) under seal as of 
May 1, 1963. 


INTERNATIONAL RESTAURANTS 
Attest: CORPORATION, SELLER 


/s/ Julian Savage, Secretary By_/s/ Frank M. Perper, President 
Julian Savage, Secretary Frank M. Perper 


“Corporate Seal7 LAUREL RIDGE RESTAURANT 
Attest: CORPORATION, BUYER 


/s/ Wm. S. Tenzer, Secretary By_/s/ W. J. King - 
President 
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NOTARIZATION 


Washington, D. C.. ss: 


I, Leona D. Kalbacker, a Notary Public in and for the jurisdiction 
aforesaid, do hereby certify that Frank M. Perper, President of) Interna- 
tional Restaurants Corporation, a District of Columbia corporation, being 
the corporation which executed (as Seller) and is described in tthe fore- 
going and annexed Bill of Sale, and Julian Savage, Secretary of| said 
corporation, personally appeared before me in said jurisdiction; and 
that Frank M. Perper and Julian Savage, known to me personally to be such 
President and Secretary, being by me first duly sworn, did depose and 
say that they executed said Bill of Sale as their free act and deed and 
the free act and deed of the aforesaid corporation for the uses and purposes 
therein expressed, and that their act of executing, sealing, acknowledging 
ad delivering said Bill of Sale was duly authorized. 


Subscribed and sworn to before me this 22nd day of June, 1963/ 
| 
/s/_ Leona D. Kalbacker 
Notary Public 
/Notarial Seal/ My commission expires: 
My commission expires Sept. 30, 1967 


GUARANTY 


FOR VALUE RECEIVED, We, Samuel F. King and Walter King, seedy 
unconditionally guarantee the timely payment and performance 5) Gomes 
Ridge Restaurant Corporation of all of its obligations under the foregoing 
Bill of Sale and Assumption of Liabilities including without Limitation 
its agreement duly to pay certain liabilities and obligations of 


International Restaurants Corporation in the amount of $56,717.93. 


Witness: 


/s/_Ann Dodge Goodbee /s/_Samiel F. King 
Samuel F. King 


/s/ Walter King ! 
Walter King 
| 
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(Plaintiffs' EXHBIT NO. 27) 
(Excerpted, deleting "Boiler Plate") 


LEASE AGREEMENT 


THIS LEASE made as of this lst day of May, 1963, by and between 


New Stanton Motel Corporation, a Pennsylvania corporation, hereinafter 


referred to as "Landlord", and Laurel Ridge Restaurant Corporation, 


a Pennsylvania corporation, hereinafter referred to as “Tenant”. 

WITNESSETH: 

WHEREAS, Landlord owns and operates a motel and commercial 
building (the "Motel”) under the trade name of Holiday Inn at New Stanton, 
Pennsylvania, and Landlord desires to sublease to Tenant that portion 
of the Motel erected for use as a restaurant and banquet hall (not in- 
cluding the bar, cocktail lounge and related facilties) for the operation 
therein by Tenant of a restaurant and banquet hall, and 

WHEREAS, Tenanti is an operator of restaurants and desires to rent 
the aforesaid portion of the Motel erected for use as a restaurant and 
banguet hall (such portion being hereinafter sometimes referredto as 
the "premises") from Landlord upon the terms, provisions and conditions 
hereinafter set forth; 

NOW, THEREFORE, the parties hereto, in consideration of the premises 
and of the rent hereinafter reserved, and of the covenants, agreements 
and stipulations hereinafter expressed, do hereby covenant and agree as 
follows: 

1. Premises: 

(A) Landlord has granted and leased, and by these presents 


does hereby grant and lease, to Tenant the following described premises 


57 

with all the appurtenances thereto belonging: namely, that portion of the 
Motel (i) comprising the restaurant and kitchen (but not including the 
bar, cocktail lounge and related facilities), and (ii) comprising the 
meeting rooms and banquet facilities for use for meetings and affairs; 
provided, however, that Tenant shall furnish all such facilities and shall 
keep the same clean and in good repair, normal wear and tear excepted, 
unless repairs are due to activity which occurs when Tenant has not 
booked such facilities. Landlord reserves the right to book meetings 
in such facilities for Motel guests and their guests only; provided, 
however, that Landlord shall not book such facilities for any time for 
which a prior commitment has been made by Tenant for the use of such 
facilities; and provided further, that Landlord will reimburse Tenant 
for janitorial, maid and waiter expenses incurred by Tenant in connection 
with meetings booked by Landlord. 

(B) Tenant hereby agrees to furnish to Landlord's Motel 
guests adequate room service in accordance with the usual and peasonable 


standards established by the Holiday Inns of America, Inc. 
| 


2. Term: 

(A) The term of this lease shall be for a period of ten (10) 
years, commencing on the date hereof. Tenant agrees to open the restaurant 
for business immediately. 

(B) The term hereof may, at the option of Tenant, be extended 
for one (1) additional term of ten (10) years (at and on the ane rent, 


| 
terms, conditions and provisions set forth herein, except that| such ex- 


| 
tension shall not create any additional extension not set forth herein). 


To exercise such option Tenant shall give written notice to Landlord at 
| 


lease one (1) full year prior to the expiration of the term. 


3. Rental: 

(A) Tenant agrees to pay Landlord, as rent for the premises, 
an amount equal to Four Hundred Dollars ($400) per month. Such rent 
shall be paid by Tenant to Landlord on or before the first day of 
each calendar month of the term. 

(B) Tenant agrees that Tenant's gross sales shall be recorded 
through cash registers; that Tenant will keep and preserve for a period 
of two years a full, complete and true record of the gross sales from 
Tenant's operations on the premises; that Tenant will permit Landlord 
or its representatives to examine and audit Tenant's sales records at 
any and all reasonable times during regular business hours, upon one 
week’s prior notice of aich examination and audit; and that Tenant will 


prepare and deliver to Landlord, on or prior to the fifteenth day of 


each calendar month after the month in which business is commenced by 


Tenant on the premises and during the entire term hereof, a statement 
of gross sales made on or from the premises during the preceding calendar 
month. 

4. Use of Premises: The premises shall not be used for any 
purpose other than the operation thereon of a restaurant, dining room, 
lunchroom and soda fountain, and banquet hall, and the selling thereon 
at retail of cigars,| cigarettes, tobacco, candy and gum, and such other 
or additional items asare usually carried for sale in the highway type 
of restaurant. The restaurant shall be maintained and operated in 
keeping with the standards established by Holiday Inns of America, Inc. 
for a motel restaurant so that the restaurant and Motel at all times will 


qualify for a Holiday Inn franchise. 
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5. Qperating Costs: Tenant covenants and agrees to pay all 


charges for gas, electricity, telephone, water and other utilities used 
in the premises promptly when due and payable. Separate meters are to 
be installed for such purpose. Tenant further agrees, at Tenant's 

own expense, to keep the premises, including fixtures, plumbing and 
appurtenances thereto, in good and substantial condition, order and 
repair at all times, normal wear and tear excepted. Landlord!or its 
assigns shall not be liable for any repairs or for any labor and/or 
materials furnished to the premises, and Tenant has no authority to 

incur any debt or to make any charge against Landlord or its assigns or 
create any lien upon the premises for any work or materials furnished 
thereto. Tenant further agrees, at Tenant's own expense, to keep the 
roadways, walkways and parking area adjacent to the restaurant free from 
snow and ice and all unlawful obstructions. Tenant, at Tenant's expense, 
shall promptly comply with and carry out all orders, requirements or 
conditions imposed by the ordinances, laws and/or regulations’ of the 
State, County or municipality in which the Motel is located, or of 

any of their various departments, and to be done or performed! during 

the term of this lease, whether they are required of Landlord or other- 
wise, insofar as they are occasioned by or required in the conduct of the 
business of Tenant; and Tenant will indemnify and save armies. Land- 
lord from all penalties, claims and demands resulting from Tenant's 
failure or negligence in this respect. Tenant further agrees to make all 
payments, promptly and when due, of principal and interest on any chattel 
mortgages (or conditional sale contracts) placed or assumed by Tenant in 


connection with the operation of Tenant's business on the premises. 
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Tenant, at Tenant's own expense, shall remove all trash and garbage 
and shall not permit or allow trash, refuse or garbage to be kept, 
stored or be permitted to remain outside of the restaurant building. 
Tenant shall conduct Tenant's business in such manner so as not to 
interfere with the patrons occupying the rooms of the Motel adjoining 
the restaurant. 

6. Fixtures and Equipment: Tenant covenants and agrees to keep 
installed (or to install) in the premises the furniture, fixtures and 
equipment necessary for a fully equipped operational unit for the con- 


duct by Tenant of a restaurant and banquet hall business on the premises. 


IN WITNESS WHEREOF, the parties hereto have executed this lease 
under seal on the day and year first above written. 


Attest: NEW STANTON MOTEL CORPORA- 
TION, LANDLORD 


Zs/ Julian Savage By /s/ Frank M. Perper 
Julian Savage, Secretary Frank My Perper, President 
(Corporate Seal) ; 


Attest: LAUREL RIDGE RESTAURANT 
CORPORATION, TENANT 


/s/ Wm. S. Tenzer, Secretary By_/s/ W. J. King 
President 


(Corporate Seal) 


Plantiff's Exhibit No. 28) 
MANAGEMENT CONTRACT 


THIS CONTRACT made as of this lst day of May, 1963 by and between 


New Stanton Motel Corporation, a Pennsylvania corporation, hereinafter 
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designated as "Operator", and LAUREL RIDGE RESTAURANT CORPORATION, 
a Pennsylvania corporation, hereinafter designated as "Agent". 
WITNESSETH: 
In consideration of the mutual promises and covenants herein con- 


tained, Operator and Agent agree as follows: 
ARTICLE I 


Quenator hereby appoints Agent as the sole and exclusive manage- 
ment agent of the property owned and operated by Operator GEES SEES of 
the cocktail lounge and related facilities in the Holiday Inn Motel at 
New Stanton, Pennsylvania), hereinafter sometimes called the "Cocktail 


Lounge”. 


ARTICLE II 


i 


(a) Agent, in accepting its appointment, agrees to apply! prudent 


business practice in managing the Cocktail Lounge, and to use reasonable 


care and diligence in carrying out its responsibilities hereunder. Agent 


shall use its best efforts inkeeping the Cocktail Lounge patronized as 
fully as possible. Agent shall establish a price schedule for the Cocktail 
Lounge which shall be approved by Operator and any subsequent changes therein 
shall be approved by Operator. 

(6) Operator authorizes. Agent to invite customers into the Cocktail 
Lounge, and to do any and all advertising necessary or appropriate in 
respect thereof (such advertising to be approved by Operator) . 

(c) Agent shall use its best efforts in the management of the 


Cocktail Lounge and due diligence in collecting the beverage charges and 


other income therefrom. 

{a} Agent shall take all proper action to enforce compliance with 
all applicable laws, orders, rules and regulations (including all Alcoholic 
Beverage Control Board rules and regulations) relating to the Cocktail 
‘Lounge and the operation thereof. 

(e) Agent is authorized, in the name and at the expense of Operator, 
to make or cause to be made such ordinary repairs and/or ordinary altera- 
tions to the Cocktail Lounge as may be advisable or necessary, and to 
purchase such supplies and operating equipment as may be advisable or 
necessary. The expense to be incurred for any one item of repair or 
alteration or supplies or equipment shall not exceed the sum of $250.00 
unless authorized by Operator, except under such circumstances as Agent 
shall deem to be an emergency, in which case any such emergency expenditure 
shall not exceed the sum of $500.00. 

(£) Agent is authorized, in the name and at the expense of Operator, 
to make contracts and pay bills for beverages and other items to be sold in 
the Cocktail Lounge, and for linen, electricity, gas, fuel, telephone, 
vermin extermination, trash collection, water rent, and other normal 
operating services or supplies or such of them as Agent shall deem 
necessary or advisable. 

(g) Agent agrees on behalf of Operator to supervise the work of 


and to hire and discharge all bartenders, cashiers, maids, waiters, 


waitresses, busboys and other Cocktail Lounge employees. Agent agrees 


to use reasonable care and idiligence in the hiring of such employees. 
It is expressly understood and agreed, however, that all such employees are in 
_ the employ of Operator solely, and not in the employ of Agent, and that 


Agent is in no way liable to such employees for their wages or compensation. 


(h) Agent shall render to Operator a monthly statement of receipts 
and disbursements remitting any balance shown to be due Operator on or 
before the 20th day of each month. The disbursements shall include the 
compensation of Agent on the basis hereinafter provided. should the 
disbursements exceed the receipts collected by Agent, Operator agrees 
to pay such excess to Agent promptly upon demand. : 

(i) Operator shall reimburse Agent promptly for any funds which 
Agent may elect to advance for the account of Operator pursuant to the 
terms of this Contract. Nothing herein contained, however, shall be 
construed to obligate Agent to make any such advances. : 

(j) All funds received by Agent for or on behalf of Operator (less 
any sums property deducted by Agent pursuant to any of the provisions of 
this Contract) shall be segregated from the Agent's corporate funds and 
shall be held intact in a separate account. | 

(k) Agent's employees who handle or are responsible for Operator's 
funds shall, if Operator so requests, be bonded by a fidelity Bond. 

(1) Operator authorizes Agent, acting on Operator's behalf and at 


the expense of Operator, to arrange for all necessary insurance (including 


products liability and public liability insurance) and to pay the premiums 


thereon. 


ARTICLE III 
Agent is clothed with such other general authority and powers as may | 
be necessary or advisable to carry out the spirit and intent of this Contract. 
| 


ARTICLE IV | 
| 
Operator agrees to pay Agent a fee of ten percent (10%)! of all 
i 
amounts collected during the term of this Contract for beverage charges 
| 


and all other items of income derived from the Cocktail Lounge, and Agent 
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is hereby authorized to deduct and retain monthly a sum equivalent to 
such fee. 
ARTICLE V 
(a) This Contract shall become effective as of May 1, 1963 and 
shall continue in full force and effect until the expiration of a term of terf 
(10) years from such date. The term hereof may, at the option of Agent, 


be extended for one (1) additional term of€10) years (at and on the same 


fee, terms, conditions and provisions set forth herein, except that such 


extension shall not create any additional extension not set forth herein). 
To exercise such option Agent shall give written notice to Operator at 
least one (1) full year prior to the expiration of the term. 

(b) In the event a petition in bankruptcy is filed by or against 
either Operator or Agent, or in the event that either shall make an 
assignment for the benefit of creditors or take advantage of any in- 
solvency act, either party hereto may forthwith terminate this Contract 
without notice. 

ARTICLE VI 

This Contract ishall be binding on the parties hereto and their 
successors and assigns, and may not be changed orally but only by a 
writing signed fa eee parties hereto. The covenants, conditions and 
agreements contained herein are binding on, and may be legally enforced 
by, the parties hereto and their successors and assigns, and no waiver 
of any breach of any covenant, condition or agreement contained herein 
shall be construed to be a subsequent waiver of that covenant, condition 


or agreement or of any subsequent breach thereof, or of this Contract. 


| 
| 
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“IN WITNESS WHEREOF, the parties hereto have executed this 


Contract on the day and year first above written. 
! 

Attest: NEW STANTON MOTEL 
CORPORATION, OPERATOR 


/s/ Julian Savage By_Ys/ Frank M. Perper 
Julian Savage, Secretary Frank M. Perper, President 


(Corporate Seal) LAUREL RIDGE RESTAURANT 
CORPORATION 


Attest: 


/s/ Wm. S. Tenzer By Ys/ W. J. King | 
President 


Secretary 


(Plaintiffs' EXHIBIT NO. 29) 
(Excerpted, deleting "Boiler Plate") 


LEASE AGREEMENT 


THIS LEASE made and entered into this lst day of March, 1962, 
by and between BINGHAMTON MOTEL CORPORATION, a New York corporation, 
party of the first part, hereinafter referred to as the "Lessor", and 
INTERNATIONAL RESTAURANTS CORPORATION, a District of Columbia corporation, 


party of the second part, hereinafter referred to as the “Lessee”. 
| 


| 
WHEREAS, the Lessor is engaged in the construction of aj motel 


| 
and commercial building located on U. S. Route 17 in Binghamton, New York, 
said premises to be operated under the trade name of Holiday Inn, or such 


other name as shall be selected by the Lessor, and said Lessor being 
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desirous of subleasing that portion of the property which is being erected 
for the use as a restaurant, cocktail lounge and banquet hall to the Lessee 
for the operation therein of a restaurant, cocktail lounge and banquet hall, 
and, 

WHEREAS, the Lessee is an operator of restaurants and is desirous 
of renting said premises and improvements from the Lessor upon the terms, 
provisions and conditions hereinafter set forth; 

NOW, THEREFORE, the parties hereto, in consideration of the premises 
and of the rent hereinafter reserved, and of the covenants, agreements and 
stipulations hereinafter expressed, do hereby covenant and agree as follows: 

1. Premises: The Lessor has granted and leased, and by these 
presents does hereby grant and lease to the Lessee the following described 


premises with all the appurtenances thereto belonging: namely, that portion 


of the motel designated restaurant, cocktail lounge and kitchen in accord= 


ance with plans and specificaions prepared by Sanford and Sanford, Archi- 
tects, and being located as part of the Holiday Inn at the above location. 
a. Banquet Facilities: The Lessor does hereby lease to the 
Lessee certain banquet facilities located in the commercial building of the 
motel for use as meetings and affairs, provided, however, that the Lessee 
shall furnish all said rooms and shall keep said rooms clean and in good 
repair, normal wear and tear excepted, unless repairs are due to activity 
which occurs when the Lessee has not booked said banquet facilities, if 
such catering rooms are provided. The Lessor reserves the right to book 
meetings in said rooms for motel guests only, provided at the time of book- 
ing of said meetings no prior commitment has been made by the Lessee for 


the use of said facilities, and provided further that the Lessor will 
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reimburse the Lessee for all janitorial, maid and waiter expenses. 

b. Room Service: Lessee hereby agrees to furnish to the Lessor's 
motel guests adequate room service in accordance with the usual and reason- 
able standards established by the Holiday Inn. 

c. Cocktail Lounge: Lessor does hereby lease to the Lessee the 
cocktail lounge located in the commercial building of the motel. Lessee 
agrees to comply with all of the requirements of the Alcoholic Beverage 
Control Board having jurisdiction over such premises, and Lessee further 
agrees that it shall maintain the standard established by the Holiday Inn. 

2. Term: The term of this lease shall be for a period of twenty- 
one (21) years, commencing with the date on which said restaurant oni the 


{ 


demised premises is first opened for business by Lessee, or twenty (20) 
days after the delivery of the possession of the building to the Lessee, 


whichever date occurs first. The Lessee agrees that it will open the 


restaurant and cocktail lounge for business one (1) week prior to the time 
that the motel rooms shall be available for rental, provided said premises 
are turned over to Lessee within sufficient time to allow aaecepiiatnent 
thereof. The parties hereto do agree to execute a supplemental document 

in recordable form, setting forth the date of the commencement of the term 
of this lease and the termination of the term. Lessee shall have the right 
of not less than fifteen (1s) days before delivery of possession of the 


building to move on to premises all equipment and fixtures for hookup, 
provided same does not interfere with the other tradesmen. 
3. Rental: 


a. Lessee agrees to pay to the Lessor, as rent for the demised 


premises, an amount equal to five (5%) per cent of the gross sales. (Such 
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sales shall include those made by the Lessee on or from the demised premises 
during each calendar month of the term hereof, but in no event shall the 
Lessor be paid less than Seven hundred ($700.00) Dollars each month as a 
minimum monthly rental. Receipts from coin-operated machines are excluded. 

b. Said rental shall be paid as follows: The minimm monthly 
rental of $700.00 per month shall be paid on or before the first day of 
each calendar month of the term by Lessee to Lessor, or to such appointee 
of Lessor as Lessor may designate, by written notice to Lessee. The balance 
of the rent for such month shall be paid by Lessee to Lessor after the close 
of such month and on or before the fifteenth day of the following calendar 
month. 

c. In the event that the term of this lease shall commence on a 
date other than the first day of the calendar month, then, for the purpose 
of computing the rental for each of the portions of a claendar month in- 
volved at the beginning and at the end of the term hereof, the rent shall 
be computed for such portion of a month in the manner hereinbefore provided 
for a calendar month,’ except that the minimum monthly rental payable for 
such portion of a month shall be an amount that bears the same ratio to 
$700.00 which the:number of days in such portion of a month bears to the 
total number of days in such month. 

d. For the purpose of this lease the term "gross sales" shall 
mean all revenue and receipts received by Lessee from sales in the opera- 
tion of Lessee's business on or from the demised premises, but not includ- 
ing receipts from coin-operated machines and check room, and excepting 


only such sales tax, excise tax or any similar tax which Lessee collects 


or may be obliged to collect from its patrons or customers for remittance 
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to Federal, State, County or municipal taxing authorities. 

e. The Lessee agrees that its gross sales shall be recorded 
through cash registers and that it will keep and preserve for a period of 
two years a full, complete and true record of the gross sales from its 
operations on the demised premises; that it will permit Lessor or ite 
representatives to examine and audit Lessee's sales records at any and all 
reasonable times during regular business hours, upon one week's ator 
notice of such examination and audit, and that it will prepare and deliver 
to Lessor, on or prior to the fifteenth day of each calendar month, after 
the month in which business is commenced by Lessee on the demised premises, 
and during the entire term hereof, a statement of gross sales made on or 
from the demised premises, during the preceding calendar month. Lessee 
further agrees it shall comply with all of the requirements imposed by the 
Alcoholic Beverage Control Board for the jurisdiction applicable to the 


premises. 
| 


14. Violations of Lease: It is further covenanted and agreed that 


if the Lessee shall fail to pay said rent in advance, as aforesaid, although 


| 
no demand may have been made for the same, or in the event Lessee violates 


any of the terms, covenants or conditions in this lease on its part to be 
performed, then and in any such case, Lessee's right to possession of the 
demised premises shall therupon terminate if Lessor so elects, but not 
otherwise, this lease shall thereupon terminate upon Lessor giving Lessee 
ten (10) days' notice of such election, and in the event of such ae ES 


of this lease, the above-mentioned term shall cease at the expiration of 


said ten (10) days' notice, in the same manner and to the same effect as if 
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that were the expiration of the original term of this lease. In the event 
of the termination of Lessee's right of possession, as aforesaid, other 


than if this lease is terminated, Lessee agrees to immediately surrender 


possession of the demised premises at the expiration of said ten (10) days' 


notice of Lessor's election to terminate Lessee's right to possession with- 
out any notice to quit or demand for possession of the demised premises 
whatsoever, and hereby’ grants Lessor full and free entrance to, into or 
upon said premises or any part thereof with or without process of law and 
to expel and remove Lessee or any other person occupying said premises or 
any part thereof, and Lessor may reposses itself of said premises as of its 
former estate, but said entry of said premises shall not constitute a tres- 
pass or forcible entry'or detainer, nor shall it cause a forfeiture of rents 
due by virtue hereof nor a waiver of any covenants, agreements or promises 
in this lease contained to be performed by Lessee. If Lessee's right to 
possession of said premises shall be terminated as aforesaid, said premises 
or any part thereof may be relet by Lessor for the account and benefit of 
Lessee for such rent, and upon such terms and to such person or persons and 
for such period or periods as may seem fit to Lessor, but Lessor shall be 
required to accept or receive any tenant offered by Lessee, and exercise 
diligence in or about the procuring of any occupant or tenant to mitigate 
the damage of Lessee; and if a sufficient sum shall not be received from 
such reletting to satisfy the rent reserved in this lease after paying the 
expenses of reletting and collection, including commissions to agents, 
Lessee agrees to pay and satisfy all such deficiency; but the acceptance 

of a tenant by Lessor in place of Lessee shall operate as a cancellation 


of this lease, and release of Lessee from the performance of any covenant,,. 
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promise or agreement herein contained and the performance of any substitute 
tenant by the payment of rent, or otherwise, shall constitute satisfaction 
of the obligations of Lessee arising hereunder. 


27. This lease shall be construed and enforced in accordance with 


the laws in force in the District of Columbia. 


IN WITNESS WHEREOF, the parties hereto have signed and sealed these 


presents on the date hereinabove written. 
ATTEST: BINGHAMTON MOTEL CORPORATION 


s/s Katherine A. Turrisi By /s/ Julian Savage, Vice President 
Assistant Secretary LESSOR 


ATTEST: INTERNATIONAL RESTAURANTS CORPORATION 
/s/ Katherine A. Turrisi By /s/ Julian Savage, Vice President 
Assistant Secretary LESSEE 


(Plaintiffs' EXHIBIT NO. 31) 


(Short-longhand notes taken by counsel for 
plaintiffs during June 1, 1964 Special 


Meeting of Shareholders) 


6/1/64 
Goodbee 
Gries 
John Verchot 


Perper 

Savage 

Troupos 37 

Maroulis 

Patouhas 

Burak 37 1/2 

Osnos 12 1/2 shares X 
Patoukas 


Savage: 
Background: ‘guar credit, loans, but still lost money — 
constantly on phone to assure creditors — 
5/15 B of D Minutes 
Perp & Sav, Teresse 
re letter of eviction 


arrears threats of suit COD supplies 


Nothing done about notices 


Motel Investors complaining re rent 


Altern 1. Bankruptcy 
2. Liquidate all assts 


1/4 mil deficiency (voluntary) 

Motion: That B of D be auth to sell all assets of I R Corp for 
the best obt price & to use the funds fro such sale to liquidate 
the obligations of the corp insofar as the funds can be used for 
that purpose & the payment of such obl shall be at the sole discr 
of the B of D. 

Vote 


Sav 31 1/4 W 

Mil 37 1/2W 

6 1/44W 

Burak 37 1/2W 

Prox Troupos 37 1/2 X 
Marmaras 37 1/2 X 
Maroulis 37 1/2 X 

Ted Pat lv 

Prox Osnos 12 1/2 W 


51% yes 
4% no vote 
457% no 
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(Plaintiffs' EXHIBIT NO. 32) 
(Questions 4. & 6. from INTERROGATORIES (NO. 1) 


to Julian Savage filed 10/28/63; and Answers 4. & 6. _ | 
from ANSWERS OF JULIAN SAVAGE TO INTERROGATORIES (NO. 1) 


filed 11/7/63) | 

Q-4. During what periods of time has Sam King been employed by: 
International Restaurants Corp.?, Motel Management Corp.?, Frank M.: 
Perper?, New Stanton Motel Corp.?, Laurel Ridge Corp.? (If necessary, 
answer to the best of your knowledge and belief and so indicate.) 

A-4. Sam King has never been employed by International Restaurants 
Corporation, Motel Management Corporation of America nor Frank M. Perper 
individual, however, Sam King has been employed for a period of more than 


three years by various enterprises of which Mr. Perper is president or a 


general partner. 


The said Sam King has been employed by the New Stanton Motel Corp- 


oration since the motel was opened. 

I have no knowledge of the Laurel Ridge Restaurant Corporation's 
corporate activities therefore cannot answer the portion of Interrogatory 
No. 4 pertaining thereto. 

Q6. During the first nine months of 1963, with whom, other than 
the plaintiffs, have you and/or Frank M. Perper negotiated =< whether 
formally or informally — for the sale or sales of one or more or 2 Combine 
ation of the restaurant interests of International Restaurants Corp.? As 
to each such instance, when, what was the maximum offer (above assumption 
of outstanding liabilities and obligations) and what was the International 
Restaurant Corp. counter-demand? 

A-6. To the best of my recollection Mr. Perper and/or I have |dis- 


cussed the possibility of the sale of each of these restaurants with several 
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individuais during the period mentioned in the Interrogatories. Among 
these were Guido Iocovelli, with whom we discussed the possibility of his 
purchasing the restaurant at Binghamton, and George Habeeb, a former man- 


ager of the Princeton restaurant, with whom we discussed the possibility of 


his purchasing the restaurant at Princeton. Although these men approached 


us and we were willing to sell the restaurants by allowing them, the purch- 
asers, to assume,the outstanding obligations, and pay a nominal amount of 
cash, no agreement was ever reached. 


. . 


(To Answers) /s/ Julian Savage, Defendant 
Herein 


(SURAT) 


(Certificate of Service) 


(Plaintiffs' EXHIBIT NO. 33a) 


Question 2. of INTERROGATORIES to 
Julian Savage, filed 11/18/65 _. 


2. Please state with particularity what ownership you have in or 
control you exercise over any corporation, organization, partnership, Joint 
venture or individual which at the present time manages or claims to own or 
lease any of the five restaurants which are the subject of this cause of 
action, whether such ownership be direct or indirect and whether such control 
be direct or indirect; specify date acquired, percent of your interest and 
degree of control and where indirect, specify the intervening party or 
parties. 


/s/ Jeremiah D. Griesemer 
Attorney for Plaintiffs 


(Certificate of Service) 
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_ (Plaintiffs' EXHIBIT NO. 33b) 


Answer 2. of ANSWERS TO INTERROGATORIES BY 
JULIAN SAVAGE, filed 1/20/66 


AN 2 
2. New Stanton. --(1) New Stanton Motel Corporation is vholly 
owned by Frank M. Perper Motel Associates, a Limited Partnership, of which 
I am a General Partner and own seven and one half per cent 7 1/22) int- 
erest. This Corporation, which owns and operates the Holiday Inn in New 
Stanton, Pennsylvania, has entered into a Joint Venture Agreement with 
Laurel Ridge Restaurant Corporation under which agreement Laurel Ridge 


Restaurant Corporation completely controls and operates the restaurant 
| 


under a lease. I have no interest or connection with the operations of 
| 


Laurel Ridge Restaurant Corporation. | 
(2) Breezewood Motel Corporation, whose gunership 
is the same as that of New Stanton Motel Corporation, owns and leases the 
entire Holiday Inn and Restaurant operation at Breezewood to Breezewood 
Motel Associates, a Limited Partnership of which I am a General Partner 
and have six per cent (6%) interest. The manager of the restaurant is 
Leonard Gilpin and I, together with Frank M. Perper and Harold E. Perper 


exercise full supervisory control. 
(3) Plainsboro Motel Corporation, whose omership 

is the same as that of New Stanton and Breezewood, owns and operates the 

restaurant in the Holiday Inn at Princeton, New Jersey. The one of the 


| 
restaurant is Helmuth Stumpert and I, together with Frank M. Perper and 
| 


Harold E. Perper, exercise full supervisory control, 


(4) Court Street Restaurant Corporation, of which 
I have twenty-eight per cent (28%) of the stock, owns the restaurant 


| 
located in the Holiday Inn on Court Street in Binghamton, New York and 
| 
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and operates same under a lease. Charles Bayliss is the restaurant manager 
and I, together with Frank M. Perper and Harold E. Perper, exercise full 
supervisory control. 

(5) Michigan Avenue Restaurant Corporation, of 
which I own twenty-eight per cent (28%) of the stock, owns the restaurant 
located in the Holiday Inn at 730 Michigan Avenue, N. E., Washington, D. C. 
and operates same under a lease. Peter Maroulis is the restaurant manager 
and I, together with Frank M. Perper and Harold E. Perper, exercise full 
supervisory control. 


NOTE: I am Vice President and member of the Board of Directors of all of 


the above mentioned corporations with the exception of Laurel Ridge 


Restaurant Corporation. 
/s/ Julian Savage 
(JURAT the 17th day of January, 1966) 
(Certificate of Service) 
pe 
(Plaintiffs' EXHIBIT NO. 34b) 


Answer 1. of ANSWERS TO INTERROGATORIES BY 
_ FRANK M. PERPER, filed 1/20/66 


I (1) New Stanton Motel Corporation is wholly owned by Frank M. 
Perper Motel Associates, a Limited Partnership, of which I am a General 
Partner but have no ownership interest. The Corporation, which owns and 
operates the Holiday Inn in New Stanton, Pennsylvania, has entered into a 
Joint Venture Agreement with Laurel Ridge Restaurant Corporation under 
which agreement Laurel Ridge Restaurant Corporation completely controls 
and operates the restaurant under a lease. I have no interest or con- 


nection with the operations of Laurel Ridge Restaurant Corporation. 
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(2) Breezewood Motel Corporation, whose ownership is the same as 
that of New Stanton Motel Corporation, owns and leases the entire Holiday 
Inn operation at Breezewood to Breezewood Motel Associate, a Limited scene 
nership of which I am a General Partner but have no ownership interest. The 
manager of the restaurant is Leonard Gilpin and I, together with Julian 
Savage and Harold E. Perper, exercise full supervisory control. 


(3) Plainsboro Motel Corporation, whose ownership is the same as 


that of New Stanton and Breezewood, owns and operates the restaurant tn the 
Holiday Inn at Princeton, New Jersey. The Manager of the restaurant is 
Helmuth Stumpert and I, together with Julian Savage and Harold E. Perper, 
exercise full supervisory control. 


(4) Court Street Restaurant Corporation, of which I have fourteen 
per cent (14%) of the stock, owns the restaurant located in the Holiday Inn 
on Court Street in Binghamton, New York and operates same under a lease. 
Charles Bayliss is the restaurant manager and I, together with Julian Savage 
and Harold E. Perper, exercise full supervisory control. 


(5) Michigan Avenue Restaurant Corporation, of which I have fourteen 


per cent (14%) of the stock, owns the restaurant located in the Holiday Inn 
| 


at 730 Michigan Avenue, N. E., Washington, D. C. and operates same under a 
lease. Peter Maroulis is the restaurant manager and I, together with Julian 
Savage and Harold E. Perper, exercise full supervisory control. | 
NOTE: I am President and Chairman of the Board of all of the above mentioned 
corporations with the exception of Laurel Ridge Restaurant Corporsr tone 

/s/ Frank M. Perper | 
(JURAT the 18th day of January, 1966) 


(Certificate of Service) 
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(Defendants’ EXHIBIT NO. 1) 


(Letter from Frank M. Perper to plaintiffs, set forth as Exhibit "B" on page 


22 of this Appendix) 


(Defendants' EXHIBIT NO. 2) 


MOTEL MANAGEMENT CORPORATION OF AMERICA 
Suite 216 Universal Bldg. 
1825 Connecticut Avenue, N. W. 
Washington 9, D. C. 


Legal Department 
Julian Savage 
Vice President & General Counsel 
Ann Dodge Goodbee 
Assistant General Counsel 
February 10, 1964 


Mr. Angelos Maroulis 
5137 - 8th Street, Northwest 
Washington, D. C. 


Dear Mr. Maroulis: 


The stockholders of International Restaurants Corporation are going to have 
to put up sufficient money to pay the indebtedness and current expenses of 
the restaurants owned and operated by the corporation, or it will be forced 
into bankruptcy. Demand is hereby made on you, who hold 15 per cent of the 
stock, to put up your pro rata share, which is seventy-three thousand, nine 
hundred and seventy-five dollars ($73,975). 


The corporation has outstanding obligations in the amount of four hundred 
and ninety-three thousand, one hundred and seventy-four dollars, $493,174 
itemized as follows: 


Trade Creditors 
Washington, D. C. Restaurant $28,737.70 
Binghamton Restaurant 30,669.72 
Breezewood Restaurant 8,209.52 
Princeton Restaurant 35,678.20 


Total as of Dec. 31, 1963 $103,295.14 


Outstanding Loans 
Against equipment $206,538.12 
Loans, Savage & Perper 24,100.00 
$230,638.12 


Rent 
Binghamton $ 5,008.95 
Breezewood 11,917 .06 
Washington 5,413.04 
Princeton 5,337.56 : 
(All of this rent is at least 60 days overdue) 


Balance owing Motel Management Corporation 
as of December 31, 1963 $131,570.15 


None of the restaurants has been self-sustaining since they were opened, 

however it was believed that in a matter of a few months, with good oper- 

ating management, they would be. This has not been the case, therefore 

this action is necessary. Please mail your checks in immediately in order 
| 


to save the corporation from bankruptcy. 
Sincerely, 


s/s Ann Dodge Goodbee 
Assistant General Counsel 


ED 


(Plaintiffs' EXHIBIT NO. 20) 
(20a) 


MOTEL MANAGEMENT CORPORATION OF AMERICA 
Suite 216 Universal Bldg. 
1925 Connecticut Avenue, N.W. 
Washington, D. C. 


Frank M. Perper 
President 
May 18, 1964 


SPECIAL NOTICE OF STOCKHOLDERS MEETING 


By vote of a majority of the Board of Directors, at a special meeting held 
at 1825 Connecticut Avenue, N. W., Washington, D. C. on May 15, 1964 the 
President is calling a special meeting of the Stockholders at 3:00 p.m. on 
Monday June 1, 1964 at 1825 Connecticut Avenue, N.W., Washington, D. Cc. 
Suite 216. | 


This meeting is called for the purpose of discussing the attached letters, 
and the financial condition of the Corporation in order to determine what 
course to pursue in the present circumstances. 
| 
INTERNATIONAL RESTAURANTS CORPORATION 
/s/ Frank M. Perper, President 
Mr. Griesemer, 


The above notice was mailed to the Stockholders yesterday. 
/s/ adg 
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(Plaintiffs' Exhibit 20b) 


BREEZEWOOD MOTEL ASSOCIATES 
Suite 216 Universal Bldg. 
1825 Connecticut Avenue, N.W. 
Washington 9 D.C. 


April 9, 1964 


International Restaurants Corporation 
t/a Restaurant 1776 

c/o Holiday Inn 

U.S. Route 30 & Interchange 1 

of the Pennsylvania Turnpike 
Breezewood, Pennsylvania 


Gentlemen: 


This is to notify you that you are far in arrears in the payment of your 
rent on the premises (restaurant, cocktail lounge, kitchen, banquet facil- 
ities and lunchroom) in our Holiday Inn Motel, on U. S. Route 30 & Inter- 
change 12 of the Penrisylvania Turnpike, in Breezewood, Pennsylvania, 
which you leased from us under date of January 15, 1963. According to our 
figures the amount of rent presently due and owing is $14,202.63 plus per- 
centage. 


Paragraph 14, of said lease, provides as follows: 


"It is further covenanted and agreed that if the Lessee shall fail to 
pay said rent in advance, as aforesaid, although no demand may have been 
made for the same) or in the event Lessee violates any of the terms, cov- 
enants or conditions in this lease on its part to be performed, then and 
in any such case, Lessee's right to possession of the demised premises 
shall thereupon terminate if Lessor so elects, but not otherwise, upon 
Lessor’s giving Lessee ten (10) days' written notice of such election, 
and the mere retention of possession thereafter by Lessee shall constitute 
a forcible detainer of said premises, and if Lessor so elects, but not 
otherwise, this lease shall thereupon terminate upon Lessor giving Lessee 
ten (10) days’ notice of such election, and in the event of such term- 
ination of this lease, the above-mentioned term shall cease at the expir- 
ation of said ten (10) days' notice, in the same manner and to the same 
effect as if that were the expiration of the original term of this lease." 


Breezewood Motel Associates, the Lessor under said lease, therefore, elects 
to terminate this Lease because of your failure to pay the aforesaid rent now 
due, and you are hereby requested to surrender the demised premises at the 
expiration of ten days (10) after receipt of this notice. 


Sincerely 
BREEZEWOOD MOTEL ASSOCIATES 
By Frank M. Perper, General Partner 


81 


(Plaintiffs' Exhibit 20c) 
(Letter identical to Exhibit 20b above except: addressed to Tatemattoral 
Restaurants Corp. at Court St. at U. S. Route 17, Binghamton, N. Y.3 ; from 
Binghamton Motel Corporation, Suite 216 Universal Bldg., 1825 Conn. Aves 
N. W., Washington, D. C.; signed BINGHAMTON MOTEL CORPORATION, By Frank M. 
Perper, President; showing $8,878.72 rental due and owing; and terminating 


the March 1, 1962 lease of Binghamton Motel Restaurant premises) 


(Plaintiffs' Exhibit 20d) 
(Letter identical to Exhibit 20b above except: addressed to Tnternartonal 
Restaurants Corp. at 730 Monroe St., N. E., Washington, D. C.; from Michigan 
Avenue Motel Joint Venture, Suite 216 Universal Bldg., 1825 Conn. Ave., 
N. W., Washington, D. C.; signed MICHIGAN AVENUE MOTEL JOINT VENTURE, By 


Frank M. Perper, General Partner; showing $6,548.26 rental due and owing; 


and terminating the May se 1962 lease of Michigan Avenue Motel restaurant 


premises) 


(Plaintiffs' Exhibit 20e) 
(Letter identical to Exhibit 20b above except: addressed to iateena toned 
Restaurants Corp. at U. S. Route 1 at Aqueduct Road, Princeton, New bereeve 
from The Motor Lodge At Princeton, Inc., Suite 216 Universal Bldg., 1825 
Conn. Ave., N. W., Washington, D. C.; signed THE MOTOR LODGE AT PRINCETON, 
INC., By Frank M. Perper, President; showing $9,128.24 rental due and 
owing; and terminating the lease of restaurant premises 


at the Motor Lodge At Princeton) 
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(Plaintiffs* EXHIBIT NO. 2) 
Questions 1 through 5 of INTERROGATORIES (NO. 2) 
to Julian Savage, filed 10/28/63 
1. During each month since it was incorporated, what payments 
for accounting services have been made by International Restaurants 


Corp. to you, to the Julian Savage Accounting Company or to either 


indirectly through Motel Management Corp.? 


2. What is the gross volume of business done by each of the five 
restaurants in which International Restaurants Corp. has an interest 
during each month since each respectively was opened for business? 

3. During each month since it opened for business, what has 
been the total cost: of operation at each of the above restaurants which 
was paid “lLocally”,' i.e., paid by management and supervisory personnel 
of the respective restaurants at the location of the restaurant? 

4. During each month since it opened for business what has been 
the total cost of the operation of each of the above restaurants which 
was paid by personnel of the principal offices ef International in 
Washington, D. C., excluding costs attributable to more than one 
restaurant, such as' Operators’ salaries, accounting fees and office 
expenses of the principal office of the company. 

5. During each month since incorporation what has been the total 
cost of operating the principal office of the corporation paid by 
International Restaurants Corp., including Operators’ salaries, accounting, 
incorporation fees, etc.? 

/s/ Jeremiah D. Griesemer 


Attorney for Plaintiffs 
(Certificate of Service) 
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(Plaintiffs' EXHIBIT NO. 3) 


Answers 1 through 5 of ANSWERS OF JULIAN SAVAGE 
TO INTERROGATORIES (NO. 2), filed 11/15/63 


1. International Restaurants Corporation has never made any 
payments to me personally for accounting services. 
International Restaurants Corporation paid Julian Savage aad 

' Company $525.00 in accounting fees for the restaurant located in the 
Holiday Inn Motel at Binghamton, New York, and $525.00 in accounting 
fees for the restaurant located in the Holiday Inn Motel at Washington, 

| D. C., for the months May, 1962, through August, 1962; 

from September 1, 1962, and continuing through December 31, 1962, 

' Julian Savage and Company was paid by International Restaurants Corpora- 
tion, $175.00 a month in accounting fees for each of the two abovenamed 
restaurants. : 

From January 1, 1963, Motel Management Corporation of America 
has handled all accounting work for International Restaurants Corporation 
and has been paid by it as follows: | 
on behalf of the restaurant at Princeton, New Jersey, $100. 00 
a month from July 1, 1963; 
on behalf of the restaurant located in the Holiday Inn Motel at 
Breezewood, Pennsylvania, $175.00 a month from July 1, 1963; | 
on behalf of the restaurant located in the Holiday Inn Motel 
at Binghamton, New York, $175.00 per month from January 1, 1963; 
on behalf of the restaurant located in the Holiday Inn Motel 
at Washington, D. C., $175.00 per month from January l, 1963. | 


No money has been received for accounting work done for the 


restaurant in the Holiday Inn Motel at New Stanton, Pennsylvania. 


WASHINGTON 


$27,054.45 

24,476.24 

August 32,087.98 
September 10,328.90 
October 15,916.39 
November 14,334.67 
December 13,530.84 
January 14,467.84 
February 17,791.09 
March 22,259.91 
April 29,252.87 
May 22,547.90 
June 30,575.99 
July 30,961.29 
August 29,759.02 


WASHINGTON 


May 

June $12,739.90 
July 24,458.35 
August 65,457.91 
September 21,692.05 
October 23,523.08 
November 13,799.71 


December 17,591.83 


8u. 
II* 
BINGHAMTON 
$11,146.31 
27,759.16 
30,689.38 
35,056.49 
27,256.38 
27,929.90 
17,661.34 
12,778.13 $ 1,581.10 
10,012.07 8,898.08 
9,874.20 10,579.30 
15,324.70 15,004.65 
24,084.72 21,825.73 
21,792.56 10.88 
25,291.68 
32,227.02 
36,766.17 


III* 


NEW STANTON BREEZEWOOD 


$ 1,460.88 


$ 7,951.67 
13,452.70 
22,887.16 
16,981.94 
33,284.21 
36,331.31 
40,856.42 


PRINCETON 


$ 5,193.75 


$ 4,482.82 


9,136.77 } 
9,267.65 
21,205.05 
13,534.24 
18,476.71 
13,175.61 
14,525.13 
15,869.37 


BINGHAMTON 


$ 7,450.24 
20,248.91 
38,773.35 
48,791.60 
30,387.90 
26,340.27 
19,918.57 
15,482.54 


May 

June 
July 
August 
September 
October 
November 
December 
January 
February 
March 
April 
May 

June 
July 


August 
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WASHINGTON NEW STANTON BREEZEWOOD PRINCETON BINGHAMTON 


$ 1,313.96 
21,535.75 
21,544.71 
19,788.49 
17,387.34 
25,409.10 
22,676.90 
27,397.02 


BINGHAMTON 


$ 4,465.92 
4,483.57 


17,818.61 
2,182.52 
1,990.28 
3,039.23 
2,302.90 
3,507.04 
6,492.91 


962.63 


$ 6,844.81 
17,959.26 
13,558.42 
16,221.80 


10,591.35 


Iv* 


PRINCETON 


$ 4,306.51 
2,122.22 
2,866.15 
2,351.17 
2,552.65 
1,671.89 
4,112.97 
1,637.59 


$ 4,273.08 
13,844.88 
17,659.60 
17,626.19 
13,068.22 
24,383.53 
28,901.55 


BREEZEWOOD 


$ 735.02 
1,491.49 
2,482.63 
1,181.43 
2,075.51 
1,933.12 


$16,017.20 
13,696.85 
15,101.15 
17,775.41 
16,701.65 
14,905.01 
20,408.94 
19,470.47 


$ 1,629.81 
1,888.77 
4,061.61 
3,591.33 
4,574.97 

662.00 


1,694.91 


$24,775.34 
15,985.70 
22,771.72 
19,683.26 
26,938.87 
30,491.12 
31,997.27 


NEW STANTON WASHINGTON 


$23,971.24 
2,870.43 
1,780.48 
4,176.43 
(3,358.13 
2,012.37 
i g.64 
4,926.93 
12,295.44 
(4,256.09 
5,932.28 
2,020.54 
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Vv 
The only monies paid by International Restaurants Corporation 
not chargeable to a specific restaurant are the accounting fees, as 
set forth in detailed form in answer to Question 1, the incorporation 
fee, which was $100.00, the salary of David Bass, which is $541.66 a 
month and has been paid for the months of September and October, 1963. 
VI* 
Binghamton, October 1, 1962, $27,054.75 - October 1, 1963, $28,232.62 
Washington, D.C., Oct. 1, 1962 $24,589.23 - Oct. 1, 1963, $25,512.06 
VII 
One Thousand ($1,000) Dollars, Book Valuation Eight Dollard $8.00) 
per share. 
VIII 
The consideration received was the services of these men and the 12% 
shares issued to them is carried as One Hundred ($100.00) Dollars in 
Stock and as salary. 
This is carried as follows: 
$900.00 Capital Stock 


$14,100 Contributions in excess of stated value 


*A11 figures are subject to end of year adjustments. Our fiscal year 


closes on August 31 and our books are in the process of being closed. 


/s/ Julian Savage 
Defendant Herein 
(JURAT) 


(Certificate of Service) 


(Plaintiffs' EXHIBIT NO. 4) 


Question 4 of INTERROGATORIES TO JULIAN SAVAGE, 
filed 11/18/65 


| 
87 : 
| 
u. Please render current and, to the extent necessary, correct 
or adjust your answers to questions numbered 1 through 4 of Interrogatories 


(No. 2) served upon you on or about October 29, 1963. 


/s/ Jeremiah D. Griesemer | 
Attorney for Plaintiffs 


(Certificate of Service) 


(Plaintiffs' EXHIBIT NO. 5) 


Answer 4 of ANSWERS TO INTERROGATORIES BY JULIAN SAVAGE , 
filed 12/10/65 | 


u. (1) On January 1, 1963 Motel Management Corporation of 


America has handled all accounting work for International Restaurants 


Corporation and has been paid by it as follows: | 


on behalf of the restaurant at Princeton, New Jersey, 
$100 a month from July 1, 19633 

on behalf of the restaurant located in the Holiday Inn 
Motel at Breezewood, Pennsylvania, $175 a month from July 2 1963 up 
through August 31, 1964 and $100 a month from September 1, 19645 

on behalf of the restaurant located in the Holiday Inn 
Motel at Binghamton, New York, $175 per month from January 1, 1963 up 
through December 31, 1964 and $100 per month from January x| 1965; 

on behalf of the restaurant located in the Holiday Inn 
Motel at Washington, D. C. $175 per month from January 1, 1963 up through 


June 30, 1964. 
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(2); Sales - Food and Beverage 

MICHIGAN AVE. PRINCETON NEW STA 
September $23,194.69 $26,685.98 $25,388.79 $20,273.48 
October 23,568.80 30,877.90 23,086.24 20,265.70 
November 21,188.11 17,933.57 15,157.16 20,413.24 
December 10,544.83 15,576.57 13,997.10 10,269.89 
January 18,598.72 17,074.12 10,205:24 13,134.28 
February 23,363.00 16,118.09 11,447.93 16,050.21 
March 26,055.35 20,755.87 20,745.90 14,930.33 
April 33,056.10 25,186.25 23,913.68 17,801.30 
May 33,099.74 29,582.80 25,176.95 18,189.82 
June 37,272.79 33,630.77 38,454.65 21,782.09 
July 42,931.93 42,530.58 17,135.02 
August 48,255.15 49,623.29 18,721.14 
September 30,868.44 
October 31,942.43 
November 20,297.69 
December 19,964.40 

Equipment Rental Fees 

September 
October 3,799.09 
November 
December 


January 


February 4,318.53 1,724.05 


March 


April 

May 

June 

July 
August 
September 
October 


November 


MICHIGAN AVE. BINGHAMTON 
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1,403.81 
1,692.35 
1,791.51 
1,412.14 


BREEZEWOOD 


1,281.74 
alae placel 
1,685.93 
1,862.32 
2,123.76 
1,422.63 
1,283.94 


PRINCETON 


923.30 


689.76 
547.9 
693.12 
607.92 


(3) As of September 1, 1963 all costs were paid out of 


the Washington Office. 


September 
October 
November 
December 
January 
February 
March 
April 

May 

June 

July 
August 
September 


October 


*(4) 


WASHINGTON 
$46,336. 
54,187. 
48,409. 
33,623. 


17,045. 


12,003 


29,726. 
23,574. 
11,932. 
20,406. 
25,398. 
26,918. 
21,071. 

319. 


03 
50 
05 
68 
97 


-ll 


ou 
95 
01 
95 
95 
90 
16 
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DISBURSEMENTS 


BINGHAMTON 


$33,642.78 
25,630.42 
22,070.78 
16,291.82 
18,602.41 
13,168.66 
19,871.28 
18,249.01 
11,209.52 
14,523.83 
13,691.34 
19,866.94 
6,854.93 


14,790.09 


BREEZEWOOD 


$37,818.57 
17,250.06 
22,153.60 
13,784.23 
16,543.52 
10,465.24 
13,512.60 
15,201.19 
9,670.55 
17,386.39 
14,682.50 
13,817.20 
19,395.42 


8,135.58 


PRINCETON 
$15,583 11 
20,069.45 
20,117.44 
17,566.09 
19,401.63 
10,569, 60 
19,578.62 
19,386.95 
6,7071.83 
22,732.92 
5,792.95 
28,764.41 
28,437.36 


12,852.85 


NEW SPANO: 


90 


WASHINGTON BINGHAMTON BREEZEWOOD PRINCETON NEW STAN 
November $ 184.64 $58,212.84 $12,609.15 $ 562.71 
December 13,808.93 63,621.96 56,532.39 
January 120.00 14,647.06 1,613.16 
February 5,349.05 1,192.41 143.05 
March 9,362.19 1,425.98 884.94. 
April 2,566.83 2,869.20 2,035.57 


May : 2,305.50 


June | 762.53 1,434.60 
July | 758.31 1,434.60 
August 1,660.34 1,434.60 
September 750.81 1,434.60 
October 1,434.60 
November 
December 
*Note: These figures are as they appear in the daily ledger and are 
subject to audit adjustments. 

/s/ Julian Savage 
(JURAT the 8th day of December, 1965) 


(Certificate of Service) 


(Filed May 17, 1967) 
FINDINGS OF FACT 
This cause having come on for hearing at this term of Court, and 
| wpon the evidence adduced at the trial and consideration of the various 


exhibits, and upon motion being made to dismiss plaintiffs' claims at the 


' eonelusion of plaintiffs" case, the Court makes the following Findings of 


Fact: 


1. The contract of September 24, 1962, did not require the defendant, 
International Restaurant Corporation, to employ the plaintiffs for a period 
of ten (10) years and was a contract with respect to the employment of 
plaintiffs which could be terminated by the parties involved. In any event, 


the plaintiffs Marmaras and Troupos failed to perform the services required 


| 
under said contract and the defendant, International Restaurant Corporation, 


was justified in terminating said contract on October 10, 1963. The 


plaintiff Maroulis likewise failed to perform the services required urider 

if 

| 
said contract and the defendant, International Restaurant Corporation, was, 


therefore, justified in terminating the contract so far as this plaintifé 
was concerned. In any event the plaintiff Maroulis was afforded an | 


opportunity to continue in the employ of International Restaurant Corporation 
but declined to do so. The defendant, International Restaurant Corporation, 


was under no obligation, therefore, to compensate the plaintiffs at the 
rate of $175.00 per week after October 10, 1963. | 

2. The purported stockholders meeting held by the plaintiffs and their 
counsel on October 7, 1963, was not a duly called meeting, and there (ees no 


| 
quorum present so that said meeting was invalid. The subsequent stockholders 


meeting on October 7, 1963, although called without a required ten (10) days 
| 
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notice, was participated in by a quorum of the stockholders, who in writing 
waived notice of the meeting, Julian Savage, Frank M. Perper, Helen Millman, 
Theodore Patoukas, Charles Patoukas, David M. Osnos and Betty Burak, through 
her proxy to Frank M. Perper, was an authorized and legal meeting as was the 
Board of Directors Meeting which was held thereafter on the same day. 


3. Plaintiffs were not elected Officers of the International 


Restaurant Corporation nor to the Board of Directors at any valid or legal 


meeting and the actions of the defendant, International Restaurant Corporation, 
its Officers and Directors were and have been in conformity with the law. 

4. Plaintiffs have not established any invalid or illegal actions 
on.the part of the defendant, International Restaurant Corporation, its 
Officers or Directors. 

5. Plaintiffs shall be furnished by the defendant, International 
Restaurant Corporation, with an accounting covering the operation of the 
business since September 24, 1962 to date. 

6. There is no basis for the claim of the plaintiffs against the 


defendants Frank M. Perper, Julian Savage and Helen Millman. 


/s/ Leonard P. Walsh 
JUDGE 5/16/67 


(Certificate of Service) 


(Filed May 17, 1967) 
ORDER 
This cause having come on for hearing at this term of Court and motion 


having been made to dismiss plaintiffs’ claims at the conclusion of plaintiffs' 
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‘case, upon evidence adduced at trial including the various exhibits, se te by 
'the Court this l6éth day of May, 1967, | 
| 


ORDERED, That the motion of the defendants to dismiss the case a and 
‘is hereby granted as to the claims of the plaintiffs for salary under the 
‘employment contract and granted as to the claims of the plaintiffs that they 
iwere duly elected officers or directors of International Restaurants Corp; 


‘and that said motion be and is hereby denied as to the remaining Stans Ie the 


| 
‘plaintiffs for relief as shareholders of International Restaurants Corp., and 


it is further 
| 
ORDERED, That the defendants be and are hereby directed to file an 


verified itemized accounting of the operations of International Restaurants 
| 
‘Corp. and each of the five restaurants in which said corporation owned an 


interest after September 24, 1962 to date hereof, said accounting to be 


| 
furnished the plaintiffs within thirty (30) days from date hereof, the | 
| 
plaintiffs to have ten (10) days thereafter to file objections to said | 


accounting, and it is further 
ORDERED, That upon filing of plaintiffs’ objections to said account- 
ing, if any, this cause shall be set down for such forther and final hear- 


ing as may be necessary for Final Judgment. 


| 
/s/ Leonard P.. Walsh | 
JUDGE | 

| 


(Filed June 20, 1967) 


ORDER 

Upon consideration of plaintiffs' Motion For Order To Produce For 
Inspection And Copying filed herein on June 7, 1967, defendants' Points And 
Authorities In Opposition To Motion For Order To Produce For Inspection And 
Copying and oral argument of counsel for the parties, and by consent of said 
counsel, it is by the Court this 20th day of June, 1967 hereby ORDERED: 

1. That the said Motion For Order To Produce For Inspection And 
Copying shall be continued for thirty days. 

2. That counsel for the plaintiffs shall make specific appointments 
with the Secretary of International Restaurants Corp., agreeable to the Corp- 
oration, for examination of all pertinent and relevant books and records and 
discussion with the accountant of the Corporation of the Account filed herein. 

3. That each such appointment shall be confirmed in writing by counsel 
for both parties, with copy to the Clerk of the Court. 


/s/ Leonard P. Walsh 
JUDGE 


SEEN: 


/s/ Jeremiah D. Griesemer /s/ Richard W. Galiher 
Attorney for Plaintiffs Attorney for Defendants 


(Piled October 30, 1967) 
ORDER 
Upon consideration of the Motion of the plaintiffs for Order to 
Produce For Inspection And Copying and plaintiffs' Motion to Amend Motion 
For Order To Produce ‘For Inspection and Copying, it is by the Court this 


30th day of October, 1967, 
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| 
ORDERED that plaintiffs shall, within two weeks from the date of 
entry of this Order, employ an accountant for the purpose of examining the 
accounts previously filed by the defendant, and it is further, 


ORDERED that unless said accountant is retained within said date 


and counsel for defendants is advised that said accountant has been 


action will be finally dismissed. 


i 
| 
| 

retained and the name and address of said accountant, that plaintiffs ' 
| 


/s/ Leonard P. Walsh 
JUDGE 


(Certificate of Service) 


i T 


| 
| 
| 
(Filed November 13, 1967) 
| 
JEREMIAH D. GRIESEMER 
Attorney At Law 

6416 Portal Avenue, S.E. 

Washington, D.C. 20031 


November 13, 1967 


Richard W. Galiher, Esq. 
1215 - 19th Street, N. W. 
Washington, D. C. 20036 
Troupos, et al v. Int. Rest. Corp., 
et al, C. A. No. 2487-63 


Dear Mr. Galiher: 

Pursuant to the Order entered herein on October 30, 1967, you are hereby 
advised that the plaintiffs have retained a Certified Public Accountant, 

Mr. Bernard L. Shapiro, whose office address is 8510 Dixon Avenue, Silver 
Spring, Maryland, to examine the accounts of International Restaurants Corp. 
as reflected in the accounting filed in June and October of this year under 
Order dated May 17, 1967. | 

Upon first examination, Mr. Shapiro advises that said accounting would not 
be meaningful without supporting receipts, cancelled checks, journals, 
Ledgers, etc., all of which data you have advised the Court are readily 
available for examination by plaintiffs" accountant. And for the record, 

it is again requested gross receipt & expenditure data for the restaurants 
at New Stanton and Washington be furnished to date; it is understood that 
said data are available at the offices of defendants and it is believed that 
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they will demonstrate the fraudulent nature of the sales transactions and 
establish a measure of damages. 


It is requested that an appointment be made for plaintiffs' accountant and 
counsel to examine thé supporting data aforesaid. Mr. Shapiro will be able 
to devote up to eight hours on any day of the week beginning November 20 
except Tuesday, November 21; otherwise, he expects to go: abroad for two 
weeks beginning November 27 and would have to work the time in thereafter 
among the usual post-vacation pressures. Please advise as soon as possible 
in order to give reasonable notice to Mr. Shapiro. 


Very truly yours, 
/s/ Jeremiah D. Griesemer 


ST, 


NOTICE 
(Received by Plaintiffs' Counsel January 22, 1968) 


GALIHER, STEWART & CLARKE 
1215 Nineteenth Street, N.W. 
Washington, D. C. 20036 


January 19, 1968 
Jeremiah D. Griesemer, Esq. 
6416 Portal Avenue, S. E. 
Washington, D. C. 
Re: Troupos et al v. International Restaurants 
Corp et al 
Dear Mr. Griesemer: 


I am enclosing herewith copy of Order which will be presented to 
Judge Walsh in open Court at 9:30 a.m. on Wednesday, January 24th. 


Very truly yours, 
/s/ Richard W. Galiher 
(Enclosing Order of January 24, 1968, page 97 below) 
a 
REPLY _TO NOTICE 
January 22, 1968 
Richard W. Galiher, Esq. 
1215 - 19th Street, N. W. 


Washington, D. C. 20036 
Re: Troupos, et al v. Int. Rest. Corp., et al 


Dear Mr. Galiher: 


Your letter of January 19 with enclosure, received this date, was at least 
a multidirectional startler. 
| 

In my letter of November 13 I indicated that Mr. Shapiro would be abroad 
after Thanksgiving until mid-December and in your reply of November 16 | 

you left it up to Mrs. Goodbee to arrange additional times to examine the 
books and records, but you did not indicate then, nor did you indicate in 
your letter of December 7, that you considered time of the essence. We ‘had 
hoped to consider possible further examination after Mr. Shapiro's return, 
‘but he was pressed to catch up on other business upon his return from abroad 
and after the holidays he was ill. 

On January 16 Mr. Shapiro and I had a conference in which we discussed 
‘objections to the account filed by your clients and the merits of further 
‘examination. Upon consideration, I have decided that further examination 

“by Mr. Shapiro would not be appropriate at this time. However, in connection 
‘with my preparation of Objections to the account I still wish to examine the 
‘Minute Book and to note those gross receipt and expenditure data which on 
November 16 you advised would be made available to me. 

| 

It is again requested that an appointment be made for my visit which in your 
letter of December 7 you suggested I postpone until after a determination 
_whether or not a further examination by Mr. Shapiro would be necessary{ I 
‘expect to file Objections to defendants' account within ten days after jsuch 
visit. 


Very truly yours, 
/s/ Jeremiah D. Griesemer 


i 


(Filed January 24, 1968) 
ORDER 
This cause having come on for hearing and upon evidence adduced at 
trial and consideration of the various exhibits and upon consideration of 
the fact that the defendant International Restaurants Corporation has furn- 


ished plaintiffs with an accounting concerning its operations from September 
| 


24, 1962 to the time of said accounting, and upon consideration of the fact 


| 
that defendant International Restaurant Corporation has made available to 
| 


counsel for theplaintiffs and to a Certified Public Accountant selected by 


$8 

plaintiffs, the books and records reflecting the operations of the defendant 
International Restaurant Corporation from September 24, 1962 to the date of 
said accounting, and it appearing that plaintiffs, following the examination 
of the books and the records of the corporate defendant on November 20, 1967 
have taken no further action up to this time, it is by the Court this 24th 

day of January, 1968, 

ORDERED that Judgment be and is hereby entered in favor of the defendant 

International Restaurant Corporation and this cause be and is hereby finally 
dismissed. 


/s/ Leonard P. Walsh 
JUDGE 


(Certificate uf Service) 


(Filed February 23, 1968) 
NOTICE OF APPEAL 


Notice is hereby given this twenty-third day of February, 1968 that 


plaintiffs, Peter D. Troupos, Angelos Maroulis and James Marmaras hereby 


appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the twenty-fourth day of January, 
1968 in favor of defendants against said plaintiffs. 


/s/ Jeremiah D. Griesemer 
Attorney for Plaintiffs 
6416 Portal Ave., S. E. 
Washington, D. C. 20031 


Please serve: 


Richard W. Galiher, Esq. 
Galiher, Stewart & Clarke 
1215 - 19th Street, N. W. 
Washington, D. C. 20031 


in the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,962 


PETER D. TROUPOS, ANGELOS MAROULIS 


and 
JAMES MARMARAS, 
Appellants 
Vv. 


INTERNATIONAL RESTAURANTS CORPORATION, 
A District of Golumbia Corporation, 


FRANK M. PERPER, JULIAN SAVAGE, 
and 
HELEN MILLMAN, 


Appellees 


Appeal From Judgment Of The United States District 
Court For The District Of Columbia 


BRIEF FOR APPELLANT 


Jaited States Court of APEC 
a for the Dietict at Canyme> Circuit JEREMIAH D. GRIESEMER 
y 6416 Portal Avenue, S. E. 


FRED SEP 301998 Washington, D. C. 20031 
E 


Worthen te CAyasudeou 


CLERK 


Attorney for Appellants 


(i) 


STATEMENT OF QUESTIONS : 
| 
The first question to be presented is whether or not Directors, 
Officers and controlling stockholders may deal with themselves acting 
for two corporations at the same time without having to show conclusively 
that: the transaction in question was necessary; the transaction was 
fair to that corporation wherein the transaction has been challenged. 
Second, may the directors of a corporation in The District of 
Columbia dispose of all of the assets principally used by a corporation 
in its business by lease and/or sale over a period of time withdut first 
obtaining authorization of two-thirds of its stockholders? | 
The third question is whether or not the by-laws of a corporation 
requiring a specific procedure of giving notice of the Annual Meeting of 
Stockholders will be sustained where it could be used to thwart ‘statu- 
tory provisions for the time of such meeting. And at such meeting, 
may holders of shares of stock withdraw after the meeting has been 
organized with a quorum in order to break that quorum? | 
Finally, may judgment be entered finally dismissing clains of a 
plaintiff after a motion for such dismissal has been denied, but before 
further evidence? Is the moving party required to file such motion in 
writing with the usual notice to opposing counsel? In any event is the 
party against which such judgment entered entitled to a findings of fact 
and conclusions of law as to the issues upon which the motion me denied 


upon conclusion of plaintiffs" case originally? 


The pending case has never previously been before this Court. 


SUBJECT INDEX 


Statement Of Questions 
Table of Cases . . =- 
Jurisdictional Statement 
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Argument . 2. « « '« 
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No. 21,962 


PETER D. TROUPOS, ANGELOS MAROULIS, 
and 
JAMES MARMARAS, 
Appellants, 
Vv. 


INTERNATIONAL RESTAURANTS CORPORATION, 
A District of Columbia Corporation, 


FRANK M. PERPER, JULIAN SAVAGE, 
and 
HELEN MILLMAN, 


Appellees 


Appeal From Judgment Of The United States District 
Court For The District Of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from a final judgment of the United States District 
Court for the District of Columbia. Jurisdiction of this Court is invoked 
under Title 28, Section 1291 U.S. Code (1958). The Court below had juris- 
diction by virtue of Title 11, Section 306, D. C. Code (1961) which has 


been renumbered as Title 11, Section 521 (Supp. v). 


STATEMENT OF THE CASE 
This is now principally a derivative action by plaintiff stockholders 
Peter D. Troupos, Angelos Maroulis and James Marmaras who each own 15% of the 


capital stock of the corporate defendant, International Restaurants Corpora- 


tion (hereinafter referred to as International), claiming mismanagement, 


illegal exercise of power and both presumptively and actually fraudulent 
transactions on the part of the three Directors of International: Frank M. 
Perper, its President, Julian Savage, its Vice-President & Treasurer, and 
Helen Millman, its Secretary. At the heart of the conflict is a multi-party 
Agreement entered into by the parties to this suit and certain motel interests 
of Frank M. Perper (hereinafter referred to as Perper) and Julian Savage 
(hereinafter referred to as Savage). The plaintiffs appeal the Judgment 
entered by the Trial Court for the defendants on grounds that said Judgment 
was based solely upon a breach of employment contract phase of the case (not 
the subject of this Appeal) and ignored the derivative phase, that the Trial 
Court misinterpreted the law of stockholders’ meetings and that procedures 
followed by the Trial Court violated both equitable principles and Federal 
Rules of Civil Procedure. 

For a number of years Perper and Savage have been deeply involved in 
the motel industry among the States of the East Coast, engaging in motel 
management, ownership, investment and control through various partnership, 
corporate and joint venture structures developed by them and through Frank 
M. Perper Associates and their Motel Management Corporation of America. The 
experience of Troupos, Maroulis and Marmaras covers the range of restaurant 
management from carry-out shop to quality hotel main dining room, but their 
experience in corporate finance and management has been limited to their 


investment and involvement in International. 


3 
| 
On September 24, 1962 the parties entered into the Agreement which was 
the fundamental basis of this dispute (Plaintiffs' Exhibit No. 1) (JA 26), 
i 


the relevant provisions of which are summarized as follows: 
International agreed to employ Troupos, Maroulis & Marmaras, called 


"The Operators" each at $175.00 per week (para. #4); it also agreed to have 


computed a quarterly cash flow profit & loss statement from which additional 
re a 
| 
The Operators agreed to manage the restaurant & bar at the Washington, 
D. C. motel, supervise the restaurant & bar at the Binghamton N.Y. motel, 


supervise the installation of restaurants and bars at Princeton, N. J.,; 


compensations be paid. (para. #6) 


| 
New Stanton, Penn. and Breezewood, Penn. and upon completion of the latter, 
have supervision and operation of them; these duties were to be performed 
| 


jointly with Perper. (pare. #3) 


Perper agreed to finance down payments for International's purchases 
of equipment for the new restaurants, if necessary. (para. #7) 

Breezewood Motel Associates, by Julian Savage, Partner, and New 
‘Stanton Motel Corporation, by Frank M. Perper, President (attest: Julian 
Savage, Secretary), agreed to enter into a management agreenent with 
International for their motels at Breezewood and New Stanton, | Penn. each 
for a term of at least ten years under the terms of which International 
was to receive a management fee of five percent (5%) of the gross volume 
of business done by International and a rental of five percent (5%) of 
the gross volume of business as a rental of the kitchen and restaurant 
equipment. (para #1) 

Michigan Avenue Motel Joint Venture, by Julian Savage, Ss 


| 
Binghamton Motel Associates, by Julian Savage, Partner, and Plainsboro 


Motel Corporation, by Frank M. Perper, (Attest: Julian Savage, Secretary) , 


4 
agreed to lease to International the restaurants and bars at their motels 
in Washington, D. C., Binghamton, N. ¥. and Princeton, N. J. respectively, 
each for a term of at least ten years and at a gross rental of five per- 
cent (5%) of the gross volume of business done by International, the lease 
terms to be in the form customarily in use in the District of Columbia. 
(para #1) 

International executed the Agreement by Frank M. Perper, President 
(Attest: Helen Millman, Secretary). Frank M. Perper also executed the 
Agreement individually, as did Peter D. Troupos, Angelos Maroulis and 
James Marmaras, all under seal. 

Pursuant to the foregoing Agreement, Troupos, Maroulis and Marmaras 
each paid $5,000.00 and each received a certificate for 37 1/2 shares of 
the capital stock of International, "full paid and non-assessable" (Plaintiffs 
Exhibit No. ¥&) WA 35). They promptly undertook responsibility for super- 
vision of the restaurants and bars at Washington and Binghamton and the instal- 
lation and opening of restaurants and bars at New Stanton and Princeton in 
December, 1962 and at Breezewood in February, 1963. 

Conflict between Perper & Savage on the one hand and Troupos, Maroulis 
and Marmaras on the other developed and became an issue in July, 1963, Perper 
and Savage claiming International was losing money because the Operators were 
not spending enough time at the restaurants outside Washington and were in- 
efficient, and the Operators complaining because International had rendered 
none of the cash flow profit & loss statements required under the Agreement, 
there had been no profit distribution and there had been management inter- 
ference by Perper & Savage at the local sites. Troupos, et al employed 


counsel who made numerous trips to the office of International, each of 


several hours duration, and was shown books, charter, by-laws, minutes and 


financial statements of the corporation. 
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On Monday, October 7, 1963, at approxinatély 1: 45 P Me, Marmaras, 
Maroulis and Jeremiah D. Griesener, their Reeeeray, holding the ‘Proxy of 
Troupos (Plaintiffe' Exhibit No. 8) (JA 30), appeared at the principal office 
of International and advised toon that they were there to Briere the Annual 
Meeting of Stockholders set for 2:00 by the corporate by-laws (JA 9); Savage 
said the meeting could not be called before ‘about 3: 30 P.M. and Griesemer 
said he and his clients would not wait. At 2:00 P. mM. the Stockholders’ 
Meeting was organized upon refusal of Perper, ‘the ‘President or ‘Savage, the 
Vice-President to call it to order, and Griesemer was named chaimeen 
secretary; at that time Perper stated "I ‘don't a what the By-Lews say" 
and Griesemer advised him that he was Sarling 3 the meeting to order. Maroulis, 
Marmaras and Griiesemer were duly elected Directors of International and at a 
Meeting of Directors immediately thereafter, EEOUPCS was elected President, 
Maroulis Vice-President, EE Secretary and Marniares Treasurer. porter 
had withdrawn after the meeting was called to order but both he and ‘Savage 
moved in and out of the meeting without taking active parts See Minutes of 
the meetings (Plaintiffs'. Exhibits Nos. 12 & 13) (JA 32, 33 & 34); Anny also 
Affidavit of Frank M. Perper (JA 12). The By-Lave of the corporation require 
a majority of outstanding shares, or in this case more than 125 shares, for 
a quorum at stockholders' EEE (JA 9); with Perper’ s 31 shares counted, 
a total of 143 1/2 shares were Present at the 2: 00 PM. necting. é 

At epproxtmacely, 3: 15 P. M on October 7, 1963, a second PaLP Cres 


\ poe Meeting of Stockholders was “called to order by eavecee ‘Present in 


= or by proxy and waiving ation of said neeting were 126 lshaxes and 


shares were absent. Maroulis aE Marmaras and Trowpos by Proxy attended 


said meeting and participated in same, objecting that it was an | illegal 


6 

meeting both: be fore= and after: the. eleetion-of -Directors; Perper, .Savage and 
Millman.-~ “There shad -beer::no notice of either meeting as..required .by. By-Laws... 

-On the:following: day;.-Oetober-8, 1963,.plaintiffs- filed. this -action 
for specific. performance of: the Agreement of September 24, 1962, to enjoin 
interference with the performance’'of their duties, to set-aside the sale of 
one of the corporation's” five. assets, to.enjoin further disposition of- the 
corporate assets, for an accounting and:for a deciaration that the first 
Stockholders’ Meeting was the only: lawful one;, by amendment. sought money 
damages, etc. {JA lL-= 6} 


On October. 10,1963, by letter from International over Perper's 


signature,.Troupos, Maroulis and Marmaras: were discharged (Defendants!- 


- Exhibit No. 2) {JA-22 & 78) Plaintiffs remained.in possession of the.Wash- 
ington restaurant and: funds. with which they. continued operations under a 
Bemporsry: Restraining Order of October, 11, 1963... On October 17,.1963 the 
hots Restraining Order was dissolved and a Deranene Injunction was 
denied by the Court below, whereupon plaintiffs turned. over keys, para- 
phernalia, funds and théir-account, and possession of all property to the 
Perper-Savage representatives; since that date they have not been permit- 


ted to.perform any-duties or.exercise, any authority except that of minority 


ise gpockholders.:-Service of -procese ‘having. been. quashed .as..to. Sam, King,..this.-:2.:. : 


cause of action was.dismissed as to that defendant. 
On February- 10, 1964, Ann Dodge Goodbee, Assistant General Counsel 
' to. Motel Management. Corporation Of America, wrote letters to Maroulis, 
Marmaras and. Troupos.-in which she alleged that International was in debt 
in an amount-near- half a million dollars and in which she demanded on behalf 
of International a pro rata share. assessment of $73,975 for the 15% “non- 


assessable" stockholdings. of each. 


7 i 
International “has "owned: $inheeSeprembers * 1962 just: five nb sti! shots 
wit; the “five ‘xestdutant’ & bar insta Mat fons-and-equipmenit pedLong-with the: - ii 
leasés with’ three- of the ‘moteis=and’ management: eentracts-with'-two:3f ‘them: 

New-Stanton. Located on the Pennsylvania Turnpiverant-cpened: ain: the: 
slow season, December,"'-19623° the gross volime>of business Sncreased-from 
$8,989 in January to:$21,825° in’ April,. and’ before’ May-1. it~had- grossed: 
$57,888.86,- for which‘ under='the Agreement: of Sept. 24-1962. Perper:as: 
President of New Stanton Mote1-Corp, should‘ have: paid to International betas 
(Perper, President) management and equipment rental’ fees of $5,788.89 
(Plaintiffs* Exhibit'Nos.‘2-& 3),°{Q &A #2, JA 82 & 84); instead; 

Perper and Savage as‘ International: Officers authorized’ payment: by: Inter- 
» national of: $56 045.17: in‘ restaurant costs which should have been:paid: by +) 
the owner of the restaurant, New Stanton Motel Corp.” (JA 82°& as). 

On April 9, 1963 International agreed to seIl this restaurant. bus- 
iness* to Samuel King, an-employee of Perper's ‘New: Stanton Motel (Plaintiéfe' 
Exhibit No.-32, Q&A #4), for $15,000.00 and a lease of the premises 
(Plaintiffs' Exhibit No. 25 (JA 52). "This ‘agreement was replaced by a 
sale*to King and others as "The: Laurel Ridge Corp." ‘of the equipment, 

So '“a ten-year “lease of-‘the premises’ from New Stanton. MotelCorp. to) Laurel 
arto OR Tdee at $400" per “month atta -Management-Contracét:-in ‘which New :Stantone rice iturin 
Motel Corp is described asthe ‘owner-of the cocktail--lounge and Laurel 


Ridge its “agent” (Plaintiffs' Exhibits Nos: 26, 27 & 28)(3A 53;/ 56 & 60). 


In (Plaintiffs’ Exhibits Nos. 33b & 34b): (JA 75°&'76)*Sevage & Perper 


state that New Stanton’ Motel Corp is’ wholly owned’ by Frank’ M." Perper Motet: 
Associates, a Limited Partnership, of which both. are General Partners, ° 
Savage owns 7 1/2% interest; both are-Directors, Perper’ is President and <° 


Savage is Vice President of New Stanton Motel Corp., whith has entered 


8 
into a Joint Venture Agreement with Laurel Ridge. 

Breezewood. Under the Agreement, of Sept. 24, 1962, International is 
entitled to receive management and equipment rental fees amounting to 10% 
of gross volume of business. Breezewood is the one restaurant which 
Perper has admitted! was making a profit under management of the plaintiffs. 
(JA 21) Some five months after discharging plaintiffs, Breezewood Motel 
Associates, by Frank M. Perper, General Partner, wrote a letter on April 
9, 1964.to International Restaurants Corporation, of which Perper is 
President, alleging that International was $14, 202 .63 plus percentage in 
arrears on rent for the restaurant, etc. premises at Breezewood; the letter 


went on. to terminate the alleged lease of January 15, 1963 and to demand 


possession of the premises. (Plaintiffs' Exhibit 20b) (JA 80) 


Thereafter, on September 1, 1964, International leased to Breezewood 
Motel Associates all the. restaurant equipment for which the Agreement of 
Sept. 24, 1962 requires to pay management and rental fees of 10% gross, 
but under the 1964 lease the payment is 3 1/2% for rental and nothing for 
management. Said lease was signed for. International by Frank M. Perper, 
Pecatdent and for Breezewood Motel Associates by Frank M. Perper, General 
Partner. Although International receives no management fee, Perper and 
Savage exercise. full supervisory control. (JA 75 & 77) 

Breezewood Motel Corporation, owned by Frank M. Perper Motel Associ- 
ates, a Limited Partnership, of which Perper & Savage are General Partners 
and Savage owns.7.1/2% interest, owns and leases the restaurant operation 
at Breezewood. to Breezewood Motel Associates, a Limited Partnership of 
which Perper & Savage are General Partners. and Savage owns a 6% interest. 
(Plaintiffs' Exhibits Nos. 33b & 34b) (JA 75 & 77) 

Binghamton. Savage as Treasurer allowed International to become 
delinquent in payment of rent on its March 1, 1962 lease of the restaurant 


premises from the Binghamton Motel Corp, a lease which was signed by 
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Binghamton. Savage as Treasurer allowed International to, 
delinquent in payment of rent on its March 1, 1962 lease of the restaurant 
premises from the Binghamton Motel Corp, a lease which was signed by 
Julian Savage, Vice President of Binghamton Motel Corp.. eee and Julian 
Savage, Vice President of International, Lessee. On April 9,, 1964, Frank 
M. Perper, President of Binghamton Motel Corp. wrote to International 
terminating the lease because of $8,878.72 rental plus percentage due 
and owing, and demanded possession of the premises. (Plaintiffs' Exhibit 
20¢) (JA 81). On Janvary 1, 1965 International entered into a lease of 
its Binghamton restaurant equipment to the Court Street Restaurant Corp. 


for ten years at 3 1/2% gross volume of business, Frank M. Perper sign- 


ing as President of both Lessor and Lessee corporations. 


Court Street Restaurant Corp, of which Perper owns 14% of the stock 
and Savage owns 28% of the stock, owns the Binghamton restaurant. Savage 
and Perper exercise full supervisory control. 

Princeton. Savage allowed rent to become delinquent on International's 
lease with the Motor Lodge At Princeton, Inc. On April 9, 1964 Perper, as 
President of Motor Lodge At Princeton, Inc. wrote International terminating 
the lease because of delinquency amounting to $9,128.24 plus percentage 
and demanded possession of the premises. (Plaintiffs' Exhibit 20e) (JA 81) 

On August 25, 1964 International leased its Princeton restaurant equipment 
to the Plainsboro Motel Corporation for 10 years at a rental of 3 1/2% 


gross volume of business, Frank M. Perper signing as President of beth 
i 


corporations. | 
i 
Plainsboro Motel Corporation, whose ownership is the same as that of 
New Stanton and Breezewood, owns and operates the restaurant in the Holiday 
wate | 


Inn at Princeton. Savage and Perper exercise full supervisory control. 
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Perper and Savage are both directors, Perper is President and Savage 
Vice president. (Plaintiffs' Exhibits Nos. 33b & 34b) (JA 75 &77) 


Washington. On April 9, 1964 Frank M. Perper, General Partner of 


Michigan Avenue Motel Joint Venture terminated International's May 15, 


1962 lease because of a delinquency in rent of $6,548.26 plus percentage 
and demanded possession. (Plaintiffs' Exhibit 204) (JA. 81) On April 20, 
1964 International sold to Michigan Avenue Restaurant Corp. the business 
and good will of the Washington restaurant and equipment for $4,100.50 
and the food & beverage inventory for $4,278.04. 

Michigan Avenue Restaurant Corporation, of which Perper owns 14% of 
the stock and Savage owns 28% of the stock owns the Washington restaurant. 
Perper & Savage exercise full supervisory control. 

At trial, virtually the entire five days were devoted to testimony 
of plaintiffs in support of their contention that defendants were in breach 
of their employment contract under the Agreement of September 24, 1962 and 
that said Agreement was intended as a ten year employment contract. At the 
conclusion of plaintiffs’ case, on Motion of ali defendants to dismiss as 
to all claims, the Court entered Findings of Fact that the employment 
contract was terminable by either party at will and that, defendants were 
justified in dismissing plaintiffs on October 10, 1963; further that the 
first Meeting of Stockholders on October 7, 1963 was illegal because of 
lack of notice and lack of a quorum and that the second meeting was legal 
because a quorum waived notice of the meeting; further that plaintiffs had 
not established any invalid or illegal actions on the part of the defendants. 
(JA 91) On May 17, 1967 the Court filed an Order granting defendants’ motion 


to dismiss as to claims under their employment contract and as to claims that 
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plaintiffs were duly elected officers or directors; and that defendants’ 
motion to dismissed as to derivative claims be denied. The Court also 
ordered defendants to file an accounting of the operations of international 
and each of its five restaurants from September 24, 1962 and ordered that 
after objections, if any, to the accounting, the cause be set down for 
such further hearing as necessary. (JA 92) | 

On June 7, 1967, defendants filed a verified itemized accomting. 
Thereafter, the Court ordered counsel for the plaintiffs to make specific 
appoints for examination of books and records, filed June 20, 1967. (JA 94) 

On October 30, 1967, the Court Ordered that plaintiffs within two 
weeks employ an accountant to examine the said June 7 accounting and Ordered 
that unless said account is retained within said date and Som] SE the 
defendants advised that said accountant has been retained and the name and 
address of said accountant, that the plaintiffs’ case would be finally 
dismissed (JA 95) Counsel for plaintiffs complied with said order of 
October 30 on November 13, 1967 (JA 95), advising counsel for defendants 
that the accountant would be out of town for two weeks before christmas 
and would have to work the time in Serentcere 

On January 22, 1968 counsel for plaintiffs received a letter from 
counsel for defendants in the nature of notice of a hearing set for 
January 24, 1968 on an unfiled Motion To Dismiss implied by a proposed 
Order of dismissal. To this, counsel for plaintiffs replied, explaining 
that he would require a further examination of the Minute Book and other 
data, whereupon Objections to the account would be filed. (JA $6) 

On January 24, 1968, the Court refused the request of counsel for 


plaintiffs set forth in the above letter, granted the Motion to Dismiss 
i 


and entered and filed the Final Order of Dismissal. 
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ARGUMENT 


TT International Restaurants Corporation was engaged principally in the 
ownership and management of restaurant properties. Perper and Savage were 
directors, officers, controlling stockholders and active managers of Inter- 
national; they were also directers, officers, controlling stockholders and 
active managers of corporations, joint ventures and associations with which 
International was doing business, with which International entered into the 
Agreement of September 24, 1962 and to which International ultimately disposed 
of its principal assets through sales and leases of its restaurant businesses 
fncuding equipment and contract or leasehold rights. 

The Supreme Court set forth general principles in Pepper v. Litton, 
308 U.S. 295 (1939): 

a director is a fiduciary. So is a dominant or controlling stock- 
holder or group of stockholders. Their powers are powers in trust. Their 
dealings with the corporation are subjected to rigorous scrutiny and where 
any of their contracts or engagements with the corporation is challenged the 
burden is on the director or stockholder not only to prove good faith of the 
transaction but also to show its inherent fairness from the viewpoint of the 
corporation and those interested therein. .." 


The burden was upon Perper and Savage to prove good faith and fairness. 


Where transactions resulting from the agency of officers or directors acting 


at the same time for two corporations are involved, those transactions must be 
deemed presumptively fraudulent. The danger to be avoided is that a director 
or group of directors, common to two corporations, may, for reasons of self- 


interest, favor one of the entities in its dealings with the other. Mayflower 


Hotel Stock P. C. v. Mayflower Hotel Corp., 84 U.S.App.D.C. 275, 173 F.2d 416. 


In the sale of the New Stanton restaurant, Perper and Savage were deal- 


ing with a corporation (Laurel Ridge) formed by a Perper-controlled employee 
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which corporation then proceeded to enter into a Joint Venture with Perper's 
| 
New Stanton Motel Corp. which was owned by Perper interests and controlled 


by Perper and Savage. That alone gives rise to presumptive fraud. | But clearly 


| 
the sale of a new, growing restaurant by International where it was receiving 
a management and rental fee was contrary to its interests. 


The case of Breezewood is flagrant, unquestionable fraud. There 


Perper contrived to establish a Lessor-Lessee relationship where International 


| 

was entitled to a 10% fee, then Perper and Savage allowed rent to become 
| 

delinquent even though it was their only money-making restaurant, then as 


Lessor, they terminated the lease, and finally for International they returned 
| 
to the original position where International was leasing equipment and Perper 
| 


and Savage were suporvising the restaurant operation, but International was 


receiving 3 1/2% gross instead of 10% gross it was entitled to under its 
1962 Agreement with Breezewood Motel Associates. 

Rental of International's equipment at Binghamton and Princeton must 
be presumptively fraudulent. Further, having established 10% as al fair rental 
and management fee at a time when the parties were dealing at ace length, 
September 24, 1962 and having repeated a somewhat similar management fee with 
Laurel Ridge, the presumption that a 3 1/2% fee at these two restaurants with 
Perper, President of International, and Savage, Vice President & Treasurer of 
International serving as supervisors of the operation, becomes stronger. 

The sale of the Washington restaurant must be justified by affirmative 
evidence that it was necessary and fair. 

Under title 29, Sec 929 of the D. C. Code (1961) a sale, ve. exchange 
or other disposition of all or substantially all the property aoe. with 
or without the good will, of a corporation requires authorization of the 
affirmative vote of the holders of at least two-thirds of the outstanding shares. 


The intent of Perper and Savage to sell the assets of Internationai is shown 


14 
by the fact that they discussed sale of each of the restaurants at one time 
or another before this suit was filed and after the contract of September 24 
1962. (Plaintiffs' Exhibit No. 32, Q&A #6) The April 9, 1964 termination 
letters were an obvious attempt, coupled with the February 10, 1964 letter 
assessing three of the stockholders some $74,000 each, to pressure the 
minority stockholders into approving a sale of assets; at the same time 
they were trying to give a color of legality and justification by showing 
that International had to give up possession of restaurant property. In 
spite of all of this, on June 1, 1964, at a special meeting called for the 
purpose, authorization to sell International's assets was denied by a 51% 
to 45% vote. But absence of authorization did not deter Perper and Savage. 
Il. There was no notice of the Annual Meeting of Stockholders in October, 


1963 as was specifically required by the By-laws of the Corporation. But 


Title 29 Sect. 910(b) of the D. C. Code (1961) states, "An annual meeting of 


shareholders shall be held at such time as may be provided in the bylaws." 
This is not permissive, but mandatory, and as stated in C.J.S Corporations, 
Sect. 540, "Valid statutory regulations respecting stockholders meetings 
supersede conflicting by-laws and charter provisions." If a by-law were to 
provide that a faction in control could avoid the Annual Meeting by failing 
to give notice pursuant to the by-laws, the by-laws would be superseding the 
D. C. Code. Written notice is surplusage in the view of C.J.S Corporations, 
Sect. 544 which states, "Where the time & place of meetings are stated, that 
is to say, are specified by statute, charter or by-law, or fixed by usage, no 
notice of the meeting to the Stockholders is necessary . . . All the members 
of a corporate body are presumed to have notice of the time of holding its 
stated meetings, and are bound by the proceedings at such meetings." The 


By-law of International requiring written notice to stockholders must fail. 
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The meeting held by plaintiffs was valid, provided there was a quorum. 


C.J.S. Corporations, Sect 546 (3) sets forth, "Although there is 


| 
some authority apparently to the contrary, as a general rule, after a meeting 


of a corporation has been organized, a portion of the stockholders may not 


withdraw merely in order to break a quorum, although they constitute a 
| 


majority of the stockholders." and Fletcher, Cyclopedia of Corporations, 
Vol 5, Chapter 13, Sect. 2013 says “Where a quorum is once present to 


organize, it is not broken by subsequent withdrawal." Perper was present 
| 
when the 2:00 P.M. meeting was called to order, as set forth in the Minutes 


of that meeting and in his own Affidavit; thus his withdrawal thereafter of 
his 31 shares could not break the quorum and the actions of the méeting were 
valid. 


That the plaintiffs and their counsel attended a later meeting would 
| 


not render a nullity valid. And participation for the sake of having a hand 
| 


in the selection of a Board which will in all liklihood have de facto control 
over the corporation does not become a waiver, there having been clear and 


unequivocal protest by the plaintiffs that the second meeting was illegal 
| 

and void. 

| 

| 

| 

III. In its May 17, 1967 Order, the Court did not require the quarterly 


. . . . . . . 


cash flow statements demanded by plaintiffs, but did order an Scere by 
defendants; since the derivative questions were still pending, che procedure 
would seem unusual. Nevertheless, compliance did not create ooitiess and if 
the accounting were to be so construed, plaintiffs should have chd opportunity 
to cross-examine those responsible for its preparation. But the gourt appears 
to have treated the absence in the file of any Objections to the manner in 
which defendants obeyed its order for an accounting as if there were a rule 


| 
requiring Objections. In any event, counsel for plaintiffs obeyed the letter 
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of the Court's ultimatum of October 30, 1967 and the Court should have given 
plaintiffs an opportunity to file Objections as counsel declared them ready 
to do upon a finai examination of the Minute Book and an income and expend- 
iture account. 

There was no written Motion of Defendants To Dismiss served upon 
plaintiffs or filed with the burt and counsel for plaintiffs had but two 
days* notice of the proposed hearing of January 24, 1968. Under the cir- 
cumstances it was error to act upon the informal presentation of an order 
dismissing the case and entering judgment for defendants. 

The posture of the case on January 24, 1968 was that plaintiffs had 
rested, theCourt had granted a Motion To Dismiss, in part, and had denied 
it to the extent of the derivative claims of the plaintiffs. The Order for 
an accounting and its performance, objectionable or otherwise, in no way 
affected the issues remaining or the burden of the defendant to proceed. 
Nor were findings of fact and conclusions of law made by the Court as to the 
derivative claims which were dismissed on January 24, 1968 as required by 
Rule 52 of the Federal Rules of Civil Procedure. 


CONCLUSION 


It is respectfully urged that the judgment of the Court below be 


reversed, and the case remanded with instructions to enter judgment for the 
plaintiffs for back wages lost as the result of their discharge by an 
illegal Board of Directors; and for hearing on an equitable means of 
computing damages payable by defendants Perper, Savage and Millman to the 
corporation for their wrongful and fraudulent disposition of assets. 

Respectfully submitted, 

JEREMIAH D. GRIESEMER 

6416 Portal Avenue, S. E. 


Washington, D. C. 20031 
Attorney for Appellants 
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IN THE 


“United States Court of Appeals 


For tHe District or Cotumpia Crecuit 
No. 21,962 


Perer D. Trovpos, Ancetos Marovuis and 
James Marmanas, Appellants, 


v. 
InrernationaL Restaugants Corporation, A District of 
Columbia Corporation, Franx M. Pzrrer, Junin 
Savacg, and Heren Mnuman, Appellees. 


oe from Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF THE ISSUES 


In the opinion of Appellees, the Issues presented for 
review are the following: 


1. Was the lower Court correct in holding that purported 


| stockholders and Board of Directors meetings held by 


Plaintiffs and their counsel were illegal because of a lack 


| of notice and quorum and that the stockholders and Board 
' of Directors meetings held immediately thereafter were 


valid? 


2 


2. Did the Appellee Corporation legally dispose of cer- 
tain of the corporate assets? 


3. Did Appellants establish any invalid or illegal ac- 
tions on the part of the Defendant Corporation or the 
other Appellees? 


4. Did the Court properly dismiss the Complaint after 
having heard Appellants’ case and thereafter afforded Ap- 
pellants and their counsel an extended period of time 
within which to file exceptions to the accounting filed by 
Defendant Corporation and to come forward with evi- 
dence in support of their case? 


STATEMENT OF THE CASE 


This appeal brings to this Court for review, findings of 
fact and two Orders entered by the United States Dis- 
trict Court for the District of Columbia on May 17, 1967 
and January 24, 1968, in which the Court below, sitting 
without a jury, after trial, entered judgment for the De- 


fendants, Appellees here, on all claims. The appeal is 
taken from Orders entered by the Court below on May 
17, 1967 and January 24, 1968, respectively. 


The Order of May 17, 1967, granted in part at the con- 
clusion of Appellants’ case, Appellees’ motion to dismiss 
the Complaint, as to all Defendants except International 
Restaurants Corporation, the corporate Defendant, and 
all claims for relief except the Appellants’ (Plaintiffs’) 
claims for relief as shareholders of International Restau- 
rants Corporation. Affirmatively, the Defendants were or- 
dered to file an accounting, which was thereafter done.’ 


1The Findings of Fact entered by the Court on May 17, 1967 rejected 
plaintiff’s various claims for relief and found only that the defendant In- 
ternational Restaurant Corporation should furnish an accounting. While 
the Order of May 17th, signed the same day, provided that defendants were 
to file an accounting on the operations of International Restaurants Cor- 
poration, the Findings of Fact entered by the Court demonstrate that this 
was to be done only by the corporate defendant. Said order further per- 
mitted plaintiffs to file objections to the accounting and provided for such 
final hearing as necessary. 
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(Findings of Fact, dated May 17, 1967 accompanying the 
order of May 17, 1967, JA. 91-2, and Order of May 17, 
1967, J.A. 92-3). 


The Order of January 24, 1968 finally dismissed the 
' eause and Appellants’ appeal therefrom on February 23, 
1968. 


STATEMENT OF THE FACTS RELEVANT TO THE 
ISSUES PRESENTED FOR REVIEW 


_ The controversy, which is before this Court for review, 
' Involves the management, operation and supervision of 
_ five motel-restaurants located in Washington, D. C., New 
' Stanton, Pennsylvania, Breezewood, Pennsylvania, Bing- 
' hamton, New York, and Princeton, New Jersey. (J.A. 
: 26). Appellants Peter D. Troupos, Angelos Maroulis and 
James Marmaras represented themselves to Appellees, 
International Restaurants Corporation, Frank M. Perper, 
and Julian Savage, to be experienced in the management 
and operation of the food and beverage aspects of restau- 
rants (Tr. Apr. 20, 1967, pp. 4-6, 8). Appellee, Interna- 
tional Restaurants Corporation undertook, generally by 
lease, to operate motel-restaurants. The restaurants in- 
volved are located in Holiday Inn franchised operations. 


The parties came together when the Plaintiffs, who had 
been fellow employees in managing a restaurant in this 
area (Tr., Apr. 20, 1967, pp. 5-7), decided as one of the 
Plaintiffs said, ‘‘. . . to go out and get our own establish- 
ment, our own place, because we know the business and 
we thought that we would get our own place...’’ (Tr. 
Apr. 20, 1967, p. 8). Informed that Restaurant 1776 
located in the Holiday Inn, 730 Monroe Street, N.E., Wash- 
ington, D. C., was for sale, they contacted Mr. Frank 
Perper, one of the Defendants, and entered into negotia- 
tions with him for the purchase of that restaurant. Tr., 
Apr. 20, 1967, p. 9). These negotiations were climaxed by 
the agreement of September 94, 1962, (Pltfis.” Ex. No. 1, 
Tr., Apr. 20, 1967, pp. 11, 22). A rough draft of the 
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proposed contract was prepared by Julian Savage, one 
of the Defendants, and given to the Plaintiffs with the 
understanding that this draft ‘‘might be amended or 
changed.’’ (Tr., Apr. 20, 1967, pp. 15, 16). Plaintiffs, 
when they received this rough draft from Savage, informed 
him that they ‘‘would take it to a lawyer.’’ (Tr., Apr. 
20, 1967, p. 15). Savage, according to the witness, Mar- 
maras, told him ‘‘‘Go ahead and get the lawyer and 
draft the contract’’’ (Tr., Ibid., pp. 15, 19). Plaintiffs 
took the draft to their lawyer and returned with a draft 
prepared by their lawyer (Ibid., p. 16, Tr., Apr. 24, 1967, 
p. 58). A change was made to provide that the Plain- 
tiffs and Mr. Frank M. Perper would have joint control 
of the operations of the five motel-restaurants involved 
(Tr., Apr. 24, 1967, pp. 58-60, Pltffs.’? Ex. No. 1, Para. 3, 
J.A. 26 at 28). 


This contract, Pltffs.” Ex. No. 1, established the recipro- 
cal duties and obligations of the several parties in the 


operation of five motel-restaurants located in Washington, 
D. C., Binghamton, New York, those then operating, and 
motel-restaurants then being constructed in Princeton, New 
Jersey, New Stanton, Pennsylvania and Breezewood, Penn- 
sylvania. 


Parties to the contract were joint ventures or corpora- 
tions trading as (1) Holiday Inns, where the restaurants 
were located which operated the five motels; (2) Interna- 
tional Restaurants Corporation, (3) Frank M. Perper and 
his associates, and (4) Peter D. Troupos, Angelo Maroulis, 
and James Marmaras, the ‘‘operators’’, Plaintiffs be- 
low, Appellants here. In the context of this controversy, 
this contract provided that (1) Holiday Inns had and 
would lease three of the five named motel-restaurants to 
International and would enter into management agreements 
for the other two; (The plaintiffs introduced into evi- 
dence only the Binghamton lease (J.A. 65-71), although 
references to the cancellation clause of three other leases 
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‘were found in the record, J.A. pp. 80-81); (2) as of 

October 1, 1962, the operators, jointly with Frank M. 
Perper, were to manage the restaurants and bars at the 

motel-restaurants in Washington, D. C., and were to have 
' supervision over the restaurants in Binghamton, New York, 
' the motel-retaurants then in operation; (3) as of that 
‘ date, to supervise, jointly with Frank M. Perper, the in- 
'gtallation of the bars and restaurants at Princeton, New 

Jersey, New Stanton, Pennsylvania and Breezewood, Penn- 

sylvania, and upon the completion of the installation, these 
i motels would also be supervised and operated jointly by 
' the operators and Frank M. Perper; and (4) that the 
' operators would purchase 45% of the stock of International 
_ for a total sum of $15,000.00; (5) that each of the opera- 
_ tors was to receive $175.00 per week, and as additional 
, compensation, 25% of the cash flow profits of the restau- 

rants and bars, to be computed quarterly beginning Jan- 
‘ uary 1, 1963. Perper further undertook to lend or to 
' provide credit for International to purchase and pay for 
' the cost of equipping the new restaurants. 


Each of the Plaintiffs invested $5,000.00 in International 
' and each received 3714 shares of the corporation. (E.g., 
Pltfis.’? Ex. No. 14, J.A. 35). 


Notwithstanding that the contract clearly imposed upon 
the Plaintiffs the initial responsibility of supervising and 
operating the five motel-restaurants, and notwithstanding 
that their principal contribution to the joint enterprise 
was their individual and collective expertise in the manage- 
ment, supervision and operation of restaurants and bars, 
nevertheless, as was shown by their own testimony, the 
operators exercised little, if any, supervision or manage- 
ment of the out of town motel-restaurants. (Tr., Apr. 
24, 1967, pp. 88, 98, 101, 107, 196; Tr., Apr. 25, 1967, pp. 
202, 205, 229). Messrs, Troupos and Maroulis made only 
a few supervisory visits to the motel-restaurants located 
outside Washington, D. C. (Tr., Apr. 21, pp. 25-38). Mr. 
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Marmaras stated and Mr. Troupos admitted, that he, 
Troupos, confined his attention and efforts solely to the 
Holiday Inn Motel-Restaurant in Washington, D. C., and 
in response to a question by the Court, unequivocally con- 
firmed the Court’s understanding that he, Troupos, was 
in Washington all the time (Tr., Apr. 24, p. 94), and 
never visited the other motel-restaurants located in New 
Stanton, Pennsylvania, Breezewood, Pennsylvania, Prince- 
ton, New Jersey and Binghamton, New York (Tr., Apr. 
24, p. 98). His decision to stay in Washington was made 
after consultation with the other Plaintiffs. (Tr., Apr. 
24, 1967, p. 101). Mr. Perper was neither consulted nor 
was his permission sought. It was solely a unilateral 
decision made by the operator Plaintiffs. (Tr., Apr. 
24, pp. 99-102). 


In fact, all of the operators spent most of their time at 
the Washington motel-restaurant. (Tr., Apr. 24, 1967, 
p. 107). Maroulis, it appeared, performed many of the 
routine tasks there, such as opening the place and did 
not once visit Binghamton or Breezewood. (Tr., Apr. 
24, 1967, p. 202). The others cooked, fixed pies, cakes and 
did ‘‘everything.”’? (Tr., Apr. 24, 1967, p. 115). The opera- 
tors’ pre-occupation with the affairs of the Washington, 
D. C. restaurant-motel was the reason that they spent their 
time at this motel and did not go anywhere else (Tr., Apr. 
24, 1967, pp. 115, 164-173, 180-182). Their visits to the 
motel-restaurants located outside Washington, D. C. were 
few and spaced. Troupos went to none of the restaurants 
outside of Washington, D. C. (Tr., Apr. 24, 1967, p. 88, 
98, 184-192; Tr., Apr. 24, 1967, p. 186). This was made 
abundantly clear to the Trial Court. (Tr., Apr. 24, 1967, 
pp. 166-170, 180-182). 


As a result of the Plaintiffs’ failure to operate and 
supervise the five restaurant-motels as contemplated by 
the agreement of September 24, 1962, International Restau- 
rants Corporation faced mounting operational deficits. 


7 


_ (Pitffs.’ Ex. No. 2 and 3, J.A. 17 and 18, 82-85). Exhibits 
2 and 3 disclose that the gross volume of business done at 

i each of the five motel-restaurants fell far below the direct 
costs of operation in most instances. 


Thus, at the New Stanton, Pennsylvania restaurant, 
: during the period December 1962 through April of 1963, 
‘ the gross volume of business was $57,904.90, and the costs 
' of operation were $84,739.92. (J.A. 82-85). 


At Breezewood, the situation was almost the same. Of 
the eight months (February through September, 1963) 
when the Plaintiffs were operators and supervisors, deficits 
were had in four months. (J.A. 82-85). The motel-restau- 
rant at Princeton, during the nine-month period, December, 
1962 through September, 1963, recorded operating deficits™, 
' in all but one month, March, 1963, when expenses of 
' $17,967.00 were incurred in producing a gross volume of 
$21,205.00. (J.A. 82-85). : 


' The financial story at Binghamton was the same. Dur- 

ing the twelve month period, October, 1962 through Sep- 
tember, 1963, that the Plaintiffs were obligated to super- 
vise and operate this and the other motel-restaurants, sub- 
stantial deficits were realized in all but two months. (Pltffs.’ 
Ex. No. 3 and 5, J.A. 82-90). 


The motel-restaurant in Washington, D. C. fell into the 
same pattern. Deficits were realized in eleven of the twelve 
month period, October, 1962 through September, 1963. 
(Pltffs.’? Ex. No. 3 and 5, J.A. 82-90). Although the Plain- 
tiffs spent virtually all of their time in Washington, their 
management there met with disasterous results, and it is 
apparent they did little supervising. The income-cost data 
reflected on these exhibits show this to be a fact. 


As these exhibits disclose, International Restaurants 
Corporation was confronted with mounting deficits at all 
the motel-restaurants. Mr. Perper attributed this cor- 
porate deficit to the failure of the plaintiffs to perform 


8 


their contractual obligations to operate and supervise the 
five motel-restaurants. (Tr. Apr. 25, 1967, pp. 194195; 
Tr. Apr. 24, 1967, p. 69). 


On April 9, 1963, the defendant, International Restau- 
rants Corporation, entered into an agreement with Samuel 
King to sell the furniture, fixtures and equipment used in 
the operation of the restaurant at New Stanton for 
$15,000.00 plus the value of the menus, inventory, supplies 
and all other things at the date of transfer. Mr. King, 
under the terms of the agreement, was to acquire a liquor 
license or to work out an arrangement with the New Stan- 
ton Motel Corporation for the operation of the bar and 
cocktail lounge. International Restaurants Corporation 
was to be responsible for a new lease to be entered into 
between New Stanton Motel Corporation and Mr. King pro- 
viding for a term of 10 years with an option to renew for 
an additional 10 years with a monthly guaranteed rental 
of $700.00 to be increased to $1,000.00 when the banquet 


room was available, which sum was to be increased to a 
rental due over a percentage of gross sales equal to 5- 
percent of gross food sales and 10-percent of liquor sales 
(J.A. 52-53). This agreement was not consummated. 


On May 1, 1963, (J.A. 15) the Board of Directors of the 
defendant International at a special meeting, adopted the 
following Resolution: 


‘‘ResotveD: that the Corporation shall sell to Laurel 
Ridge Restaurant Corporation (“LRRC’’) certain 
furniture, fixtures and equipment and certain food in- 
ventory and supplies located at the Holiday Inn Motel 
(owned by New Stanton Motel Corporation) in New 
Stanton, Pennsylvania, at a price of Sixty Hight Thou- 
sand, Three Hundred and Seventy Five ($68,375.00) 
Dollars for the furniture, fixtures and equipment and 
a price of Two Thousand One Hundred Nine and eighty 
nine cents ($2,109.89) Dollars for the food inventory 
and supplies; and Fifty Six Thousand Seven Hundred 
Seventeen and ninety-three cents ($56,717.93) Dollars 
of such aggregate price shall be paid by assumption 


9 


of LRRC of certain liabilities and obligations of 
the Corporation in that amount, with the balance pay- 
able in cash. 

Furtruer Resoivep: that the appropriate officers of 
the Corporation are hereby authorized on behalf of the 
Corporation to execute, acknowledge and deliver any 
and all documents (including without limitation a Bill 
of Sale and Assumption of Liabilities) in connection 
with or in respect of or in any way related to the fore- 
going transaction or any phase thereof.’’ 


The agreement of April 9, 1963 as plaintiffs concede 
: (Plaintiffs’ Brief p. 7) was replaced by a sale to Laurel 
Ridge Restaurant Corporation. 


On May 1, 1963, International Restaurants Corporation 
. as seller and Laurel Ridge Restaurant Corporation as 
: buyer executed a Bill of Sale under the terms of which 
: the defendant International sold the furniture, fixtures and 
; equipment, food inventory and certain supplies to buyer, 


i the purchase price of the equipment being $68,375.00 and 
for the inventory $2,109.89. The equipment and inventory 
related to the New Stanton, Pa. motel. Buyer also as- 
sumed liabilities and obligations of the seller at New Stan- 
ton, $56,717.93. (J.A. 53-54). 


- Likewise, on May 1st, a lease was entered into between 
, New Stanton Motel Corporation, the owner of the motel, 
and Laurel Ridge Restaurant Corporation providing for 
the lease of the restaurant at New Stanton Motel for a 
' period of ten (10) years at the rate of $400.00 per month. 
This lease included the restaurant and kitchen but did not 
include the bar, cocktail lounge and related facilities. And, 
on the same date, a management contract was entered into 
between New Stanton Motel Corporation and Laurel Ridge 
. Restaurant Corporation under the terms and conditions of 
| which Laurel Ridge Corporation was appointed manage- 
| ment agent of the cocktail lounge and related facilities at 
_ the New Stanton Motel for which Laurel Ridge was to re- 
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ceive a fee of 10-percent of revenue derived from the cock- 
tail lounge. (J.A. 56-65). 


This was fully discussed at a meeting held early in July 
1963, at the principal office of International Restaurants 
at 1825 Connecticut Avenue, N.W., Washington, D. C., 
which Messrs. Troupos, Marmaras, Maroulis, the opel 
lants, and Messrs. Perper, Savage and Bass attended. 
(Tr., Apr. 20, 1967, pp. 46-47; Tr., Apr. 24, 1967, pp. 68-69). 
At this meeting, Mr. Perper complained that the three 
plaintiffs were spending too much time in Washington, and 
would not go to the other motels, and recommended and 
requested that each of the plaintiffs ‘‘take over one of the 
restaurants outside of the District of Columbia and stay 
permanently in that particular location, whichever it was.”’ 
(Tr., Apr. 24, 1967, pp. 27-28, 69, 193-198; Tr., Apr. 25, 
1967, pp. 228-230). as 


Mr. Perper’s requests and recommendations went un- 
heeded. (Tr., Apr. 24, 1967, pp. 194, 195; Tr., Apr. 25, 
1967, pp. 228, 229). The plaintiffs continued to stay in 
Washington, at the Shrine Motel Restaurant, and to visit 
the other motel restaurants only occasionally, and when 
such visits were necessitated by emergency conditions. 
(Tr., Apr. 24, 1967, p. 172). The failure of the plaintiffs 
initially to exercise supervision and management, and to 
correct that omission when called upon by Mr. Perper to 
do so, is particularly significant in the light of the fact 
that the plaintiffs, as experts in this field, who, in addition, 
also had specific knowledge of the financial details of each 
operation (Tr., Apr. 20, 1967, pp. 48-52), made no effort 
to change the apparent downward trend in the affairs of 
International Restaurants Corporation. (Tr., Apr. 24, 
1967, pp. 162-165). 


2Mr. Marmaras, on April 20, 1967, Tr., p. 46, first denied that Mr. Perper 
had complained of the operators spending too much time in Washington 
and too little time at the other restaurants, but, on the succeeding Monday, 
ho recalled such complaints by Mr. Perper (Tr. Apr. 24, 1967, p. 28), and 
Mr. Maroulis, on April 25, 1967, confirmed the complaints by Mr. Perper. 
(Tr, April 25, 1967, p. 194). 


ll 


Shortly after this meeting, in the first week of July, 1963, 
the Plaintiffs retained Mr. Griesemer as counsel (Tr., Apr. 
21, 1967, p. 6; Tr., Apr. 24, 1967, p. 71), and continued to 
operate the restaurants as they had in the past (Tr., Apr. 
21, 1967, p. 6). 


This was the situation on October 7, 1963, when Messrs. 
Griesemer, Marmaras and Maroulis, appeared at the offices 
of International Restaurants, Inc., 1825 Connecticut Ave- 
nue, N.W., Washington, D. C., also the office of Motel 
Management Corporation of America (J.A. 22-23) at 1:45 
P.M. (Tr., Apr. 21, 1967, A.M. Sess., pp. 8-9). Although 
Mr. Troupos did not attend this meeting, he had given his 
proxy to Mr. Griesemer (Pltffs.’ Ex. No. 7) as had Messrs. 
Marmaras and Maroulis (Pitffs.’ Ex. No. 6, 8; Tr., Apr. 
21, 1967, A.M. Sess., p. 7, J-A. 30). 


Mr. Griesemer informed Appellee Savage that they were 
there for a stockholders meeting, although no written no- 
tice of meeting had been sent out and it had apparently 
been overlooked. Messrs. Perper and Savage suggested 
that the meeting be held at 3:30 P.M. that afternoon. (Tr., 
Apr. 21, A.M. Sess., p. 9). Mr. Perper attempted to reach 
the other stockholders (Affidavit of Frank M. Perper, J. A. 
12). Nevertheless, Mr. Griesemer, as counsel for Appel- 
lants, and as purported Secretary-Chairman, would not 
wait and held and conducted a purported stockholders 
meeting. As indicated, the only stockholders present were 
Appellants Marmaras and Maroulis, in person, and Appel- 
lant Troupos, by proxy. Together, they represented 11214 
of the 250 outstanding shares of International Restaurants 
Corporation. 


This purported stockholders meeting in a twenty minute 
session, held in a reception hall, unanimously elected a 
Board of Directors for the ensuing year, consisting of 
plaintiffs Maroulis and Marmaras, and Mr. Griesemer, their 
counsel. (Pltffs.’ Ex. No. 9, 10 and 11, J.A. 31; Tr., Apr. 
21, A.M. Sess., p. 11; Minutes of the Annual Meeting of 
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Stockholders, Pltffs.? Ex. 12, J.A. 32-33, Tr.. Apr. 21, 
A.M. Sess., p. 130). 


Immediately following the purported stockholders meet- 
ing, in a five minute meeting, the new Board of Directors 
met and elected the following officers of International 
Restaurants Corporation for the ensuing year: Plaintiff 
Peter D. Troupos, President; Plaintiff Angelos Maroulis, 
Vice-President, and Plaintiff James Marmaras, Treasurer, 
and their counsel, Jeremiah D. Griesemer, Secretary. This 
was the only business conducted by the Board of Directors. 
(Pltffs.? Ex. No. 13, J.A. 3435, Tr., Apr. 21, 1967, A.M. 
Sess., p. 13). 


When plaintiffs tendered Exhibits 12 and 13 as evidence, 
Appellees vigorously objected, pointing out that both the 
purported stockholders and the ensuing purported Board 
of Directors meeting were illegal, that the stockholders 
meeting lacked a quorum and, that neither Mr. Perper nor 
Mr. Savage participated in the stockholders meeting. Ap- 


pellants conceded that neither of these Appellees partici- 
pated in the stockholders meeting (Tr. April 21, A.M. Sess., 
pp. 15, 18-20, 21) and that Mr. Perper did not attend, was 
not present at the stockholders meeting, and did not sign 
the minutes. (Tr., April 21, P.M. Sess., pp. 54-55). 


The purported stockholders meeting was attended by 
only two stockholders, Appellants Marmaras and Maroulis, 
in person. <A third stockholder, Appellant Troupos, was 
represented at this purported meeting by counsel, Mr. 
Griesemer, to whom Appellant Troupos had given his 
proxy. Appellants conceded that their total stock owner- 
ship was only 45 percent of the outstanding stock of Inter- 
national Restaurants Corporation, and that stockholders 
other than Appellants and the Appellees, owned the re- 
maining stock. (Tr., Apr. 21, 1967, P.M. Sess., p. 4). 


In the election of Officers and a Board of Directors by 
the purported stockholders meeting, the Appellees and 
others, who concededly own 51 percent of the stock of 
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the corporation involved, were excluded from membership 
in both of these directive bodies. 


_ Following the purported stockholders and Board of Di- 

rectors meetings reflected in Plaintiffs’ (Appellants’) 
Exhibits 12 and 13, which the lower Court has found to be 
illegal, the annual joint meeting of the Board of Directors 
‘ and the stockholders of International Restaurants Corpora- 
tion was held on October 7, 1963, in the office of Interna- 
' tional Restaurants Corporation at 1825 Connecticut Ave- 
nue, N.W., Washington, D. C. Nine of the eleven 
stockholders and all of the directors, including Messrs. 
Marmaras, Maroulis, and Mr. Griesemer, their counsel, and 
Appellees Perper, Savage, Millman and others, had as- 
sembled and participated, representing in the aggregate, 
two hundred and thirty-seven and one-half of the two hun- 
dred fifty shares in International Restaurants Corporation. 
(Minutes of the Annual Joint Meeting of the Directors and 
the Stockholders of International Restaurants Corporation, 
held October 7, 1963, J.A. 16-21). A quorum was present 


and the notice of meeting was waived. (Tr., Apr. 21, P.M. 
Sess., pp. 6-7, 23, Tr., April 24, 1967, p. 4). 


At this joint meeting of the Directors and stockholders, 
Frank M. Perper, Julian Savage and Helen Millman were 
elected Directors. The following were elected as officers: 
Frank M. Perper, President; Julian Savage, Vice Presi- 
dent, Treasurer; Thelma Silverman, Secretary and Kathe- 
rine A. Turrisi, Assistant Secretary. 


A full report of the financial condition of International 
Restaurants Corporation was made to the stockholders and 
Directors. This report detailed the losses suffered at each 
of the restaurants, except that at Breezewood, which 
showed a modest profit. It was also pointed out that the 
restaurant at New Stanton had been sold pursuant to cor- 
porate resolution, in an effort to recoup part of the losses. 
(J.A. 15, 17-18). In view of these losses, due to the non- 
management of Troupos, Marmaras, and Maroulis, and their 
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refusal to leave Washington and manage the four restau- 
rants outside of Washington, D. C., it was moved that their 
respective salaries be reduced to sums reflective of the 
work actually performed and the ability of the restaurants 
to pay. The stockholders approved this motion. (J.A. 
17-22, Tr., Apr. 24, 1967, pp. 3-5, Tr., Apr. 25, 1967, pp. 
201-202). 


The report of the activities of the Corporation for the 
preceding year was also favorably received. The Board 
of Directors unanimously and without dissent ratified all 
the acts and transactions of the corporate officers per- 
formed since the last meeting of the Board of Directors, 
and the stockholders, on motion duly moved and seconded, 
by majority vote, ratified all act of the Directors and 
officers of International Restaurants Corporation which 
had been taken since the previous stockholders meeting. 
(J.A. 18). 


The complaint was filed in this action on October 8, 1963, 


and on that day, the Board of Directors of International 

at a special meeting adopted a resolution discharging the 

plaintiffs ‘‘by reason of their unauthorized appropriation 

of funds of the Corporation and by reason of their nu- 

merous other actions to the detriment of the Corporation 
..? (JA. 23). 


The unauthorized appropriation of funds of the Corpora- 
tion involved the withdrawal of corporate funds in the 
amount of $1,650.00 on a bank account which the plaintiffs 
were authorized to draw upon for corporate obligations. 
(J.A. 13-14). Mr. Perper learned of this illegal withdrawal 
on the morning of October 8, 1963. (J.A. 13). 


On October 10, 1963, the plaintiffs were advised by the 
corporate defendant that the contract of September 24, 
1962 was terminated, they were asked to vacate the Shrine 
motel premises and they were told that this action was 
necessitated by their conversion of corporate funds to their 
personal account. Additionally, they were advised that 
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they had consistently and constantly failed to live up to the 
terms of the agreement and to perform the services and 
duties required of them in that they had refused to leave 
the Washington area and to supervise and operate the 
restaurants located outside of the District of Columbia. 
It was pointed out to them that as a result of this breach, 
tremendous monetary losses had been suffered by Inter- 
national. It was further pointed out by Mr. Perper in his 
letter that ‘‘we personally are liable for. International 
Restaurant’s obligations in an amount in excess of 
$150,000.00.’ (J.A. 22-23) 


On October 11, 1963, plaintiffs moved for a preliminary 
injunction. Defendants opposed the Motion. (J.A. 6-8). 
Mr. Frank M. Perper, one of the individual defendants and 
one of the Appellees here, submitted an affidavit in reply 
to this Motion. In this affidavit, (J.A. 10-16) Mr. Perper 
asserted that plaintiffs refused to leave Washington to 
perform their supervisory and operational duties that they 
had undertaken to perform in this agreement of September 
24, 1962, and that their failure to leave Washington to 
operate and supervise these restaurants had resulted in 
continued and substantial losses in all except the motel- 
restaurant in Breezewood, Pennsylvania; that the pur- 
ported stockholders and Board of Directors meetings held 
on October 7, 1963, by Plaintiffs Maroulis and Marmaras 
and their counsel, Mr. Jeremiah D. Griesemer, were con- 
trary to the By-Laws of the Corporation; that these per- 
sons had attended the stockholders meeting held later that 
afternoon, at which, as the Minutes of that meeting dis- 
closed, a majority of the stockholders, including two of 
the three plaintiffs, and their counsel, who held the proxy 
of the third plaintiff, attended; that an unauthorized with- 
drawal of the corporate funds in the amount of $1,650.00 
had been made by plaintiff Troupos and that plaintiff 
Troupos had refused to redeposit these funds to the account 
of the Corporation; that because the International Restau- 
rants Corporation lacked funds to continue operations, de- 
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fendants Perper and Savage were required to put their 
own funds and credit into the Corporation to pay for furni- 
ture and fixtures for the several motel-restaurants, and 
that such advances totaled approximately $250,000.00; that 
the sale involving the motel-restaurant located at New 
Stanton, Pennsylvania was made pursuant to corporate 
resolution dated May 1, 1963, and that this sale was made 
“‘to try and recover some of the losses occasioned by the 
mismanagement and inefficiency of the Plaintiffs’; that 
such sale was in accordance with and pursuant to the au- 
thority vested in the Board of Directors by the corporate 
By-Laws and was in the best interests of the Corporation 
and its stockholders and that notwithstanding their dis- 
charge on October 10, 1963, plaintiffs continued to occupy 
the motel-restaurant in Washington, D. C. and to keep and 
control the substantial daily receipts. 


The motion was denied. (Tr. Oct. 17, 1963, p. 36). 


On February 10, 1964, the plaintiffs received notifica- 
tion that the defendant corporation would have to put up 
sufficient money to pay the indebtedness and current ex- 
penses of the restaurants owned and operated by the cor- 
poration or it would be forced into bankruptcy. It was 
pointed out that the outstanding obligations were in the 
amount of $493,174.00, and demand was made for a prorata 
share of the expenses and obligations to plaintiffs in the 
amount of 15 percent or $73,975.00. (J.ff. 78-79). 


On April 9, 1964, notices of termination of leases were 
sent to the defendant corporation by Breezewood Motel 
Associates, Binghamton Motel Corporation, Michigan Ave- 
nue Motel Joint Venture and The Motor Lodge at Prince- 
ton, Inc., terminating the leases under the provisions of 
the various leases for nonpayment of rent. (J.A. 80-81). 


The operation at Breezewood, Pa. showed a modest net 
profit but this was just one of the restaurants operated by 
defendant International Restaurant Corporation. The net 
loss of the operation of the five restaurants at the end of 
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the fiscal year of August 31, 1963 was in the amount of 
$147,415.03. The lease of September 1, 1964 entered into 
' between defendant International Restaurants and Breeze- 
wood Motel Associates followed the termination of the lease 
of January 15, 1963 and represented the rental of the fur- 
nishings, fixtures and equipment located in the restaurant, 
cocktail lounge, bar and kitchen at Breezewood, Pa. It 
enabled the defendant, International Restaurants Corpora- 
' tion to recoup monies by said lease without any duties of 
' management or operation or the expenses thereof. (J.A. 
36-40). 


The figures contained in the accounting filed by the de- 
’ fendant, International Restaurants Corporation, concern- 
ing the operation at Binghamton disclose that for the fiscal 
year ending August 31, 1963 the Binghamton operation had 
i a net loss of $41,622.42 and for the fiscal year ending Au- 
gust 31, 1964, a net loss of $22,262.23. 


As in the case of Breezewood, the new lease between 


| Court Street Restaurant Corporation at Binghamton and 
: defendant, International Restaurants, was an effort by the 
defendant International Restaurants to recoup its losses 
' at this location without management or operational duties. 


The Motor Lodge at Princeton is in the same category 
as Binghamton and following the termination of the lease 
between defendant International Restaurants and the 
Motor Lodge at Princeton, Inc. the corporate defendant 
entered into a subsequent new equipment lease to recoup 
its losses. The loss for the fiscal year ending August 31, 
1963 at Princeton was $64,011.88 and for the fiscal year 
ending August 31, 1964, $70,068.21 or a total of $134,081.09. 


At the end of the fiscal year August 31, 1963, the Michi- 
gan Avenue Motel Joint Venture, the Shrine Motel Restau- 
rant, showed a loss for the fiscal year in the amount of 
$51,568.44 and for August 31, 1964 in the amount of 
$33,284.27 or a total of $84,852.71. It is not correct as 
Appellants state (Brief page 10) that the corporate de- 
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fendant sold the business, good will, food and beverage 
inventory and equipment for the sum total of $8,378.54. 
This was only a portion of the sale price. The total sales . 
price amounted to $60,000.00 and the purchaser assumed 
the obligation of paying the outstanding notes against the 
furniture and fixtures amounting to $51,621.46. (J.A. 
49-51). 


The accounting statements taken from the books and 
records of defendant International Restaurants Corpora- 
tion and filed by the corporate defendant on the Order of 
Judge Walsh concerning its operation at New Stanton re- 
flect the following: That as of April 30, 1963, International 
Restaurant had shown a net loss amounting to $8,017.01. 


In New Stanton, as in the case of Breezewood, although 
the agreement of September 24, 1962 makes mention of a 
management agreement, it is again obvious ec thes Cone / 
tractual relationship between these parties, 

Motel Corporation and International Restaurant Corpora- 


tion, was that of lessor and lessee. (J.A. 15, 3, 8, 17, 18 
and 21). This is borne out in the accounting made which 
shows the results of the operations of International Restau- 
rants Corporation at New Stanton, as well as the other 
four locations. The accounting records disclose that be- 
cause of the losses sustained by the defendant International 
Restaurant at four of the restaurant locations, the defend- 
ant corporation was without funds to pay not only the rent 
but other obligations which had been incurred. (Account- 
ing filed by Defendant International Restaurants Corpora- 
tion contained in Record on Appeal, see footnote 5). 


The defendant Savage was called to the witness stand 
by counsel representing Appellants. He testified that he 
was Vice-President and Treasurer of International and 
that a stockholders’ meeting was held on June 1, 1964 (J.A. 
79, Tr. April 25, 1967, P.M. Sess., pp. 8-9). At this meet- 
ing, there was a discussion of the sale of assets with which 
to meet obligations. (Tr. April 25, 1967, P.M. Sess., pp. 
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' 12-13) A discussion was had concerning the effects of 
the termination of the leases by the landlords and the possi- 
' pility of voluntary bankruptcy of the corporation. The 
Directors were authorized to take such action as they felt 
advisable in order to find ways and means of liquidating 
' the debts of the corporation. (Tr. April 25, 1967, P.M. 
Sess., p. 13). 


Mr. Troupos testified that neither Mr. Perper nor Mr. 
Savage failed to do anything as far as he was concerned 

between September of 1962 when the contract was signed 
and October of 1963 (Tr. April 24, 1967, p. 142). Mr. 
Maroulis likewise admitted that Mr. Perper and Mr. Savage 
always did what he asked of them. (Tr. April 25, 1967, 
pp. 204, 205). And Mr. Maroulis likewise admitted that 
Mr. Perper and Mr. Savage always did what he asked of 
them (Tr. Apr. 25, 1967, pp. 204, 205). 


At the conclusion of the Plaintiffs case, Defendants 
moved to dismiss Plaintiffs’ claims under Rule 41(b), Fed- 


eral Rules of Civil Procedure. After hearing oral argu- 
ment on April 26, 1967, the Court below on May 17, 1967, 
entered Findings of Fact and an Order, ‘‘upon the evidence 
adduced at the trial and consideration of the various ex- 
hibits.”? (J.A. 91, 93). Insofar as relevant to the grounds 
upon which this appeal is based, the trial court found as 
facts (J.A. 91-92) as follows: 


«<2. The purported stockholders meeting held by the 
plaintiffs and their counsel on October 7, 1963, was 
not a duly called meeting, and there was no quorum 
present so that said meeting was invalid. The subse- 
quent stockholders meeting on October 7, 1963, although 
called without a required ten (10) days notice, was 

3It should be noted that Appellants, in their Brief, at page 14, misstates 
the result of the vote as 51% against to 45% in favor of the motion to sell 
all assets of International Restaurauts Corporation. The vote is reflected 
in Plaintiff’s Exhibit 31, J. A. 71-2, which is the ‘<short-longhand notes taken 
by counsel for plaintiffs during June 1, 1964 Special Meeting of shareholders’’. 
(J.A. 71; Tr., April 25, 1967, P.M. Sess. pp. 8, 14)- 


20 


participated in by a quorum of the stockholders, who 
in writing waived notice of the meeting, Julian Sav- 
age, Frank M. Perper, Helen Millman, Theodore Pa- 
toukas, Charles Patoukas, David M. Osnos and Betty 
Burak, through her proxy to Frank M. Perper, was an 
authorized and legal meeting as was the Board of Di- 
rectors Meeting which was held thereafter on the same 
day. 

“¢3. Plaintiffs were not elected Officers of the Inter- 
national Restaurant Corporation nor to the Board of 
Directors at any valid or legal meeting and the actions 
of the defendant, International Restaurant Corpora- 
tion, its Officers and Directors were and have been in 
conformity with the law. 

‘4. Plaintiffs have not established any invalid or 
illegal actions on the part of the defendant, Interna- 
tional Restaurant Corporation, its Officers or Directors. 

‘‘5, Plaintiffs shall be furnished by the defendant, 
International Restaurant Corporation, with an account- 
ing covering the operation of the business since Sep- 
tember 24, 1962 to date. 

“6, There is no basis for the claim of the plaintiffs 
against the defendants Frank M. Perper, Julian Say- 
age and Helen Millman.”’ 


The Order of the Trial Court, entered on these Findings 
of Fact, on May 17, 1967, insofar as relevant to the grounds 
upon which this appeal is based, (J.A. 92-98) granted de- 
fendants’ Motion to dismiss ‘‘as to the claims of the plain- 
tiffs for salary under the employment contract, and as to 
their claims that they were duly elected officers or directors 
of International Restaurants Corporation; directed the de- 
fendants to file a ‘‘verified accounting of the operations of 
International Restaurants Corp. and each of the five restau- 
rants in which said corporation owned an interest after 
September 24, 1962 to date hereof, said accounting to be 
furnished the plaintiffs within thirty (30) days from date 
hereof, the plaintiff to have ten (10) days thereafter to file 
objections to said accounting . . .”’ and that upon the filing 
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' of objections to the accounting by defendants, the cause 
‘ éshall be set down for such further and final hearing as 
may be necessary for Final Judgment.”’ 


The ordered accounting was filed within the thirty days 
' (Lr., October 19, 1967, p. 10). Nevertheless, plaintiffs did 
‘ not file objections. Instead, counsel for Plaintiffs engaged 
“in a dispute with the Defendant Corporation as to what 
records were to be exhibited to and examined by him. On 
June 7, 1967, Plaintiffs moved for an Order to Produce 
‘ for Inspection and Copying. This motion was heard by 
the court and on June 20, 1967, and by consent of counsel, 
it was ordered that the motion be continued for 30 days and 
' that counsel for Plaintiffs should make specific appoint- 
' ments with the Secretary of International Restaurants Cor- 
' poration to examine all pertinent books and records and 
to discuss the accounting with the Corporation’s ac- 
countant. (J.A. 94). At that time, June 20, 1967, counsel 
' for plaintiffs informed the Court that he wished to retain 
' an accountant to examine the books and records. How- 
' ever, plaintiffs did not retain an accountant, following the 
"argument and order of June 20, 1967. Instead, counsel for 
plaintiffs engaged in a dispute with counsel for the defend- 
ant as to what and which books and records were to be 
exhibited and examined. 


To resolve this dispute, plaintiffs brought the matter 
before Judge Walsh on October 19, 1967. Judge Walsh 
reminded plaintiffs’ counsel that he had undertaken on 
June 17, 1967, to retain an accountant. (Tr., Oct. 19, 1967, 
pp. 2-3, 4, 5, 7, 9) and that he apparently had not done so. 


At the conclusion of a lengthy hearing, Judge Walsh 
ruled as follows (Tr., Oct. 19, 1967, p. 18): 


«<® * * now the Court is going to give you two weeks 
to get the accountant. In the event that the accountant 
is not available at that time—I do not mean that he 
has completed his work, but that he is retained, that 
he is making the request to see the books, see all of the 
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pertinent and relevant material—now if it is not done 
at that time, this Court is going to dismiss the entire 
action.’’ 


This language was repeated in an Order entered October 
30, 1967. (J.A. 94-95). 


Pursuant to the Order, counsel for plaintiffs and an 
accountant came to the office of the International Restau- 
rants Corporation on November 20, 1967, and spent a con- 
siderable amount of time with the accountant of Interna- 
tional Restaurants Corporation and its assistant General 
Counsel, Mrs. Ann Goodbee. (Tr. Jan. 24, 1968, p. 2). 
Thereafter, on November 29, 1967, counsel for plaintiffs, 
by letter, informed counsel for defendants that in all prob- 
ability, no further examination by plaintiffs’ accountant 
would be undertaken. (Tr. Jan. 24, 1968, p. 2). 


In this letter, counsel for plaintiffs stated that he would 
discuss the accounting further with their accountant during 
the week of December 17, 1967 upon the latter’s return 
from a trip overseas and he would after that discuss with 
counsel for defendant whet gr any further appointment 
would be desired or hoquered.” (Tr. Jan. 24, 1968, p. 3). 


Counsel for defendant Corporation on December 7, 1967, 
replied to the letter of November 29, 1967, suggesting that 
the visit be postponed until such time as the accountant 
desired the further meeting and undertook to arrange such 
a meeting. No reply was received by counsel for the de- 
fendant Corporation to this letter. It was therefore con- 
cluded that there was no intention on the part of either 
plaintiffs or their counsel to go any further with respect 
to this*Sseitne”Snd to file anything further. (Tr. Jan. 
24, 1968, pp. 2-5). 


In this posture, counsel for defendants, on January 19, 
1968, sent a copy of an Order to counsel for plaintiffs which 
he proposed to present to the Court below on January 24, 
1968. On January 22, 1968, counsel for plaintiffs responded 
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that he had met on January 16, 1968, with their accountant 
and it was decided that further examination by the account- 
ant would not be appropriate at this time. However, 
counsel for plaintiffs stated he wished to examine the 
Minute Books and certain gross receipt and expenditure 
data. (J.A. 96-97, Tr., Jan. 24, 1968, pp. 3-4). 


This matter came on for a hearing before Judge Walsh 
on the Order submitted by counsel for defendants to counsel 
for plaintiffs on January 22, 1968, and at that argument, 
the facts Jereinabove set forth as to the evidence follow- 
ing the appearance before the Court on October, 1967, were 
detailed. After hearing counsel for all parties, the Court 
stated that it would sign the Order. (Tr. Jan. 24, 1968, 
p. 10). This Order was entered on January 24, 1968 (J.A. 
97-98). This Appeal followed. 


SUMMARY OF ARGUMENT 


An objective consideration of the record in this case 
compels the conclusion that at the base of this controversy 
is the failure of Appellants to perform their contractual 
obligations to operate and supervise five motel restaurants, 
the subject of an agreement entered into by Appellants, 
the corporate defendant, the owners of the Holiday Inn 
franchised motels where the restaurants were located, 
and Appellee Perper. Appellants, because of their back- 
ground in the operation of restaurants were permitted 
to purchase a 45-percent stock interest in the corporate 
defendant, International Restaurants Corporation, for a 
total of $15,000.00. They were expected to periodically 
journey to Pennsylvania, New York and New Jersey where 
four of the restaurants were located and to satisfactorily 
supervise and operate these restaurants. This they did 
not do, insisting on remaining in the District of Columbia 
area where only one of the restaurants was located. Mount- 
ing and substantial deficits, even after Perper and Appellee 
Savage had lent defendant International Restaurants sub- 
stantial funds and their credit, led to the insolvency of the 
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Appellee corporate defendant. Actions taken thereafter 
by this defendant and two of its corporate officers in an 
effort to pay the corporate debts and to continue operation 
were proper, they were in the best interests of the defend- 
ant corporation and no basis for claim against them was 
found by the Court to exist. 


The case which Appellants (plaintiffs below) brings to 
this Court for review, is based on two misconceptions: (1) 
That the Court below neither considered nor ruled on the 
plaintiffs’ claims as stockholders in International Restau- 
rants Corporation, and (2) That the procedures followed 
by the Court below ‘‘violated both equitable principles and 
Federal Rules of Civil Procedure (Appellants Brief 2). 


The first misconception is of particular significance, since 
it goes to the only substantial ground for appeal urged 
by Appellants.* Contrary to Appellants’ assertion, (Ap- 
pellants Br. p. 2), the Court below did consider carefully 
and judiciously the claims of the Appellants, all their rights 
as stockholders in International Restaurants Corporation, 
and viewed and determined those rights in the light of the 
actions of all Appellees, corporate and individuals. 


The Court heard the testimony of the Appellants as to 
how they met and embarked upon this venture with Ap- 
pellees. Their stock ownership and interest in the corpora- 
tion was made a part of the record. Their dealings with 
each of the Appellees was painstakingly testified to. There 
is no doubt that the record reflects every fact and facet 
pertinent to Appellants’ status as stockholders. This fact 
is reflected without qualification in the Findings of Fact 
and Order of May 17, 1967. 


Thus, Appellants’ rights as stockholders are recognized 
in paragraphs 2 and 3 of the Findings of Fact, in that their 
eligibility to election to the Board of Directors of Inter- 


4 Appellants specifically waived the breach of employment phase of the 
case as a ground for appeal. (Appellants Br. p. 2). 
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national Restaurants Corporation, and their eligibility to 
attend the stockholders meeting (in fact, Appellants at- 
tended the stockholders meeting held later that day which 
the Court below held was a legal meeting) were not ques- 
tioned. Their ouster as Directors and Officers stemmed 
from the fact that no quorum was present at the first pur- 
ported meeting and that the notice required by the cor- 
porate By-Laws was not given. 


Paragraphs 4 and 6 of the Findings of Fact likewise 
establishes that Appellants’ rights as stockholders were con- 
sidered and adjudged by the Court below. In these para- 
graphs, the Court below found, on the evidence adduced 
at the trial, which included among other things plaintiffs’ 
many exhibits, (J.A. 79, 80, 82-90, 73-77), that ‘‘Plaintiffs 
have not established any invalid or illegal actions on the 
part of the Defendant, International Restaurants Corpora- 
tion, its Officers and Directors’, and that ‘‘There is no 
basis for the claim of the plaintiffs against the defendant 


Frank M. Perper, Julian Savage and Helen Millman.’’ 


In these two paragraphs, the court below, on the basis 
of the trial record, disposed of all claims against all Ap- 
pellees resting on abuse of Appellants’ rights as stock- 
holders. 


The Order entered on these Findings is also demonstra- 
tive of this. 


Although the first paragraph in the Order stated that 
Appellants ‘‘. . . remaining claims .. .’’ for relief as 
shareholders were excepted from the dismissal, the Court 
ordered only that an accounting be filed concerning the 
operations of defendant International Restaurants Cor- 
poration, and upon the filing of objections to said account- 
ing, the cause was to be set down for final hearing. The 
accounting of the operation of the five restaurants was 
filed by defendant restaurant and no objections were filed 
thereto. Nor did the Appellants take any further action 
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following the examination of the records by their account- 
ant, or seek to offer any other evidence, prior to the sign- 
ing of the final Order. 


Together, the Findings of Fact and the Order of May 
17, 1967, the arguments before the Court below on April 
26, 1967, October 19, 1967 and January 24, 1968, establish 
with certainty that the Court below did not ignore the 
derivatiSf phase of this cause, and establish with like cer- 
tainty that the Court below was aware of this aspect of the 
case. 


It is submitted, therefore, that this point is groundless. 


The sale of the New Stanton Restaurant by defendant 
International Restaurants Corporation, was by virtue of the 
action of its Board of Directors and this action was ap- 
proved by the stockholders at their next meeting. The ter- 
mination of the other leases for non-payment of rent came 
only after plaintiffs had failed properly to manage and 


supervise the operations of the restaurants as their agree- 
ment required and after huge losses had been suffered by 
defendant International Restaurants Corporation. The 
subsequent leases were in the best interests of defendant 
International Restaurants Corporation and its stockholders 
and were made in an effort to pay the huge debts of the cor- 
poration and to recoup its losses. Although all of the evi- 
dence was that of plaintiffs, it demonstrated that there 
was no basis to the charge of fraud and that the actions 
taken by defendant International Restaurants Corporation 
were completely necessary and proper. 


Appellants’ argument that their procedural rights were 
violated in the grant of the Appellants’ Motion to Dismiss, 
flows from Appellants’ misconception of what the Court 
below decided in its Orders of May 17, 1967 and January 
24, 1968. 


At the threshhold, it must be remembered that this cause 
was heard by the Court below sitting without a jury, that 
the Motion to Dismiss was made by Appellees, defendants 
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below, after the plaintiffs, Appellants here, had presented 
all their evidence, pursuant to Rule 41(b), Federal Rules 
of Civil Procedure. The Court below was careful to pref- 
ace its determinations in each of these orders ‘‘. . . upon 
the evidence adduced at trial.’’ And, in the Order of 
May 17, 1967, this phrase is followed by the clause ‘‘in- 
cluding the various exhibits,’’ and in the Order of January 
24, 1968, the immediately following phrase is ‘‘and con- 
sideration of the various exhibits.”” The similarity is 
readily apparent. Both stress that the Order is based on 
the evidence, including the exhibits. They were entered 
after trial, on the record made at that trial and under the 
provisions of Rules 41(b) and 52(a) Federal Rules of Civil 
Procedure. 


Appellants’ ground for appeal based on the contention 
that the Court below misinterpreted the law of stockholders 
meetings, is also without merit. The Court below clearly 
applied the corporate By-Laws which required that stock- 
holders be given notice of a stockholders meeting, and that 


a quorum must be present. The purported stockholders 
meeting initiated by Appellants and their counsel which 
Appellants contend was held early in the afternoon of 
October 7, 1963, did not meet either of these basif require- 
ments. Therefore, this ground of appeal is without merit. 


It should be noted that the stockholders meeting held 
later in the afternoon of October 7, 1963, met both of these 
corporate By-Law requirements; stockholders in attend- 
ance constituted a quorum, and notice was waived. 


The Court’s attention should likewise be directed to the 
fact that although Appellant first indicated in his Brief, 
page 2, that there was no appeal taken on the issue of back 
wages, in his conclusion, Brief page 16, a claim is made 
for ‘‘back wages’. The Court very properly held that 
plaintiffs had breached their contract of employment and 
that the corporate defendant was justified in discharging 
them as ‘‘operators’’. 
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Judgment for Appellees was the only conclusion to which 
the trial Court could come. It did so and its conclusion 
is free from error in this and in all other respects on all 
issues. It follows that this Judgment for Appellees should 
be affirmed. 


I 
ARGUMENT 

The Court Below, Contrary to Appellants’ Contention, Clearly 
Adjudicated All Issues Presented for Determination, In- 
cluding Appellants’ Claims of Mismanagement, Illegal 

Exercise of Power and Fraud 
The case which Appellants present for review, is difficult 
to define. The opening sentence of Appellants’ Statement 
of the Case, declares that the case before this court “‘. .. 
is now principally a derivative action by plaintiff stock- 
holders ...’? The appeal, Appellants assert, is on the 
“*... grounds that said Judgment was based solely upon 
a breach of employment contract phase of the case (not 


the subject of this Appeal) and ignored the derivative 
phase, that the Trial Court misinterpreted the law of stock- 
holders’ meetings and that procedures followed by the trial 
Court violated both equitable principles and Federal Rules 
of Civil Procedure.’’ (Appellants Brief, p. 2). 


The threshold difficulty with Appellants’ designation of 
their appeal is that this suit, neither in inception nor on 
appeal, is not ‘‘a derivative action by plaintiff stockhold- 
ers’. A stockholders derivative action is a suit brought by 
a stockholder to enforce a corporate right or to remedy a 
wrong to the corporation. Surowitz v. Hilton Hotels Corp., 
383 U.S. 363, 15 L-Ed.2d 807, 86 S. Ct. 845; Rehrg. Den., 
384 U.S. 915, 16 L.Ed.2d 367, 86 S. Ct. 1333 (1966); Vann 
v. Industrial Processes Co., Inc., 247 F.Supp. 14, 20 (D.C. 
D.C. 1965) ; Reiter v. Universal Marion Corp., 173 F. Supp. 
13, 15 (D.C.D.C. 1959) ; Mayflower Hotel Stockholders Pro- 
tective Committee v. Mayflower Hotel Corp., 73 F.Supp. 
721 (D.C.D.C., 1947); Rule 23.1, F.R.C.P. 28 U.S.C.A. fol. 
See. 728. 
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Appellants here sued in the Court below in their own 
behalf. This cause was neither instituted nor prosecuted 
as a stockholders’ derivative action. No attempt was ever 
made by appellants to comply with Rule 23(a) (1), F.R.P.C., 
supra, which governs stockholders’ derivative actions. To 
describe this suit as such now is misleading and erroneous 
and leads to the question whether Appellants are seeking 
to institute a new suit in this Court. If such is the inten- 
tion, it is superfluous to argue that this is not a court of 
original jurisdiction. 

The difficulty is only one in determining what Appel- 
lants bring to this Court for review. There is no difficulty 
in determining what the Court below did decide. That de- 
cision is clear. Not only is the decision clear, but it is 
conclusive on all grounds, however considered, upon which 
Appellants rest their appeal. And, that conclusion is this: 
Appellants had presented and the Court below heard all 
the evidence Appellants had to offer (Tr., Jan. 24, 1968, 
p. 8) on ‘‘mismanagement, illegal exercise of power and 
both presumptively and actually fraudulent transactions 
on the part of the three Directors of International: Frank 
M. Perper, its President, Julian Savage, its Vice-President 
and Treasurer, and Helen Millman, its Secretary.”” (Ap- 
pellants’ Brief, p. 2). 


And, after having heard all Appellants’ evidence, consist- 
ing of the testimony of the three Appellants, one of the 
Appellees and Secretary of defendant International Restau- 
rants Corporation, plus the arguments of counsel for Ap- 
pellants in which he specifically argued that Appellees’ 
had breached their fiduciary relationship in dealing with 
corporate assets (e.g. Tr., April 26, 1967, pp. 3-4), the 
Court below, on May 17, 1967, found the following as facts: 

“‘4, Plaintiffs have not established any invalid or 
illegal action, on the part of the defendant, Interna- 


tional Restaurant Corporation, its Officers or Directors. 
* 2 * 
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‘6. There is no basis for the claim of plaintiffs 
against the defendants Frank M. Perper, Julian Sav- 
age and Helen Millman.’’ (J.A. 92). 


Thus, it is clear that the court below did not ignore what 
Appellants call the ‘‘derivative’’ phase of this case. To 
the contrary, and contrary to Appellants’ contention, the 
Court below was aware of Appellants’ contentions in this 
respect, as in all others, and the Judgment was a Judgment 
that Appellants’ claims were without merit. The appeal 
which Appellants bring to this Court is an appeal from a 
Judgment which considered and determined all claims as- 
serted and all evidence thereon offered, by Appellants. The 
decision below was correct and free from error and should 
be affirmed. 


II 


The Purported Stockholders’ Meeting and the Board of Direc- 
tors’ Meeting, Held by the Appellants on October 7, 1963, 
Were Violative of the Corporate By-Laws, and Therefore, 
Such Meetings and All Actions Taken Therein, Were Legal 
Nullities; However, the Meetings Held Later That Day 
Complied With the Corporate By-Laws and All Actions 
Taken Therein Were Proper 


To place this point in proper perspective, it should be 
recalled that on July 7, 1963, Appellants Troupos, Mar- 
maras and Maroulis met with Appellees Perper and Savage 
and that at this meeting, the affairs of International 
Restaurants Corporation were fully discussed and consid- 
ered. Mr. Perper pointed out that the Corporation was not 
prospering, and traced the declining Corporate affairs to 
the failure of the Appellants to supervise the operations of 
all the motel-restaurants, particularly those in Binghamton, 
New York, Breezewood and New Stanton, Pennsylvania, 
and Princeton, New Jersey. He was particularly critical 
of their failure to stay at these establishments and give 
each the personal supervision and direction that was lack- 
ing. Mr. Perper recommended and requested that they do 
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so. Expansion was discussed. Sale of non-productive units 
was considered. It was a meeting at which the affairs of 
the Corporation, in which all were stockholders, were ex- 
plored in detail. 


Appellants’ response was to continue as they had and 
to retain counsel. Seemingly, from that time on, Appel- 
lants separated themselves from the other stockholders and 
sought advice as to how to continue the status quo, a situa- 
tion which was to their advantage and liking, at the expense 
and to the detriment of the Corporation and the other 
stockholders. 


In this context, Appellants Marmaras and Maroulis, with 
their counsel, Mr. Griesemer, who had the proxy of Appel- 
lant Troupos, appeared at the offices of the Corporation 
shortly before 2:00 P.M. on October 7, 1963. The time and 
date were purposely chosen. The Corporate By-Laws pro- 
vide that the regular stockholders’ meeting shall be held 
on the first Monday of October at 2:00 P.M. at the principal 
offices of the Corporation. 


October 7, 1963, was the first Monday. The time was 
shortly before 2:00 P.M., and they were at the principal 
offices of the International Restaurants Corporation. 


There they were met by Appellees Perper and Savage, 
and informed them of the purpose of their visit. They 
were asked to wait until the other stockholders could be 
called to the meeting. Appellants refused to wait. 


They convened a purported stockholders’ meeting at- 
tended by only two stockholders in person, Messrs. Maroulis 
and Marmaras, and by a third, Mr. Troupos, by proxy 
given to Mr. Griesemer, counsel for the three. 


Notice of the purported stockholders meeting was not 
given to any stockholders apparently because it was over- 
looked. While Title 29, Sec. 910(b) of the D. C. Code does 
provide a as ; Appellants ‘set forth in their Brief, page 15, 
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Appellants overlook the following provisions in 29 D. C. 
Code, 1967 Ed., §910a, which in pertinent part reads as 
follows: 


“Except as provided in section 29-945 hereof, writ- 
ten or printed notice stating the place, day, and hour 
of the meeting, * * * shall, in the absence of a pro- 
vision in the bylaws specifying a different period of 
notice, be delivered not less than ten nor more than 
fifty days before the date of the meeting, either per- 
sonally or by mail, by or at the direction of the presi- 
dent, the secretary, or the officer or person calling the 
meeting, to each shareholder of record entitled to vote 
at such meeting.”’ 


This provision squarely and simply provides for written 
notice of stockholders meetings. It is compatible with 
Section 910(b) to which Appellants refer, and if the former 
is mandatory, as Appellants argue, so is the latter. Both 
provisions rest on the same footing. Together, they de- 
cree that an annual stockholders meeting be held, (§ 910 
(b)), and that notice of such stockholders meeting be given 
to the stockholders ($910a). And the exception, 29 D.C. 
Code, § 945, 1967 Ed., provides that a waiver of notice, in 
writing, ‘‘shall be deemed equivalent to the giving of such 
notice’’. Thus, the statutory scheme is clear: Annual stock- 
holders meetings are required; notice of such must be given 
‘to each shareholder of record entitled to vote at such 
meeting’’, and an appropriate waiver, is the equivalent of 
notice. 


The purported stockholders meeting of October 7, 1963 
did not comply with either or any of these statutory pro- 
visions. Therefore, it was not, as the Court below formally 
found, a duly called meeting of the stockholders of Inter- 
nationa] Restaurants Corporation to conduct corporate 
business. 


As chairman, Mr. Griesemer called said meeting to order 
and proceeded to conduct Corporate business, notwith- 
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standing that the notice of the meeting required by the 
Corporate By-Laws had not been given and that those in 
attendance had not waived notice, and notwithstanding too, 
that a quorum was not present, (J.A. 9-10) Appellants and 
their counsel knew that the Corporate By-Laws required 
the presence of a quorum to conduct Corporate business, 
and knew, too, that the 45% stock interest in the Corpora- 
tion which they represented, did not constitute a quorum. 
To remedy this flaw, Appellants, at the trial, contended 
that Mr. Perper, a stockholder, from time to time passed 
through the reception room in which the meeting was being 
held. However, Appellants conceded, at the trial, that Mr. 
Perper did not attend this meeting. The minutes of this 
meeting show that only Appellants Marmaras and Maroulis 
and their counsel, Mr. Griesemer, were present, and that 
Appellees Perper and Savage were ‘‘in adjoining offices.”’ 


Nevertheless, Appellants, in less than 20 minutes, elected 
a Board of Directors, consisting of Messrs. Griesemer, 
Maroulis and Marmaras, directed that the offices of the 
Corporation be moved to the motel-restaurant at 730 Mon- 
roe Street, N.W., Washington, D. C., directed that cash 
flow statements for past and future quarters be prepared, 
and authorized steps to void the sale of corporate assets 
at New Stanton, Pa. 


The purported Board of Directors, in turn, and in a five 
minute meeting immediately following the stockholders’ 
meeting, elected the following officers: Appellant Peter D. 
Troupos, President; Appellant Angelos Maroulis, Vice- 
President; Appellant James Marmaras, Treasurer and Mr. 
Jeremiah D. Griesemer, Secretary. 


In the meantime, Messrs. Perper and Savage were suc- 
cessful in reaching other stockholders, and convened a 
meeting later that afternoon, at 3:15 P.M., at which 23744 
or 96-percent of the outstanding shares of International 
Restaurants Corporation were in attendance and partici- 
pated, including Appellants Marmaras and Maroulis, and 
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Mr. Griesemer, their counsel. The ten-day notice required 
by the corporate By-Laws was expressly waived, and a 
quorum was present. This was the only legal meeting held 
on that afternoon. 


This stockholders meeting considered the affairs of the 
corporation in depth. A report of the financial condition 
of the corporation, including a detailed statement of losses 
incurred at the several motel-restaurants, was presented. 
It heard, too, that these losses were due to the failure of 
the Appellants to supervise and to manage, as they had 
agreed to do by contract. It heard, too, that plaintiffs had 
consistently refused to leave Washington and to manage 
the out-of-town restaurants. This meeting named a Board 
of Directors and Officers for the ensuing year. 


The Minutes clearly and in detail reflect all these pro- 
ceedings (J.A. 16-22) and oral testimony at the trial by 
Appellants themselves confirmed and amplified the docu- 


mentary testimony. 


There is no possible basis for plaintiffs’ contention that 
Mr. Perper was present when the </ P.M. purported 


meeting was called to order. Neither the Minutes of that 
meeting, held illegal by the Court, nor the evidence support 
this allegation. Mr. Perper’s affidavit shows the facts to 
be completely to the contrary as does the plaintiffs’ own 
testimony. How plaintiffs can contend that because they 
conducted a meeting in a reception hall of Mr. Perper’s 
office, and because he went back and forth in the transaction 
of other business, that he was present at the meeting, is 
completely incredible and without possible basis. 


On this record, the Court below properly found as fact 
that the purported meeting held by Appellants and their 
counsel was illegal, that the subsequent meeting was legal 
in all respects, and that Appellants had not been elected 
Officers or Directors of the defendant corporation. 
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It should be noted that Appellee Perper has maintained 
and that Appellants have conceded that he neither attended 


nor participated in the purported stockholders meeting 


held at 2:00 P.M. on October 7, 1963. Therefore, it is 
clear that the stock interests of Appellee Perper could not 
be counted in determining a quorum. 


Accordingly, it is respectfully submitted that the Court 
below in determining that there was no quorum present at 
the purported stockholders meeting held on October 7, 
1963, at 2:00 P.M. was clearly correct, that paragraphs 2 
and 3 of the Findings of Fact dated May 17, 1967, correctly 
reflect the record, and that the Order of May 17, 1967, 
based on these Findings of Fact, dismissing the claims of 
the plaintiffs, Appellants here, that they were duly elected 
officers or directors of International Restaurants Corpora- 
tion, was likewise clearly correct. 


Ii 


The Transactions Involving the Corporate Assets Were, in 
Every Instance, Prudent and Proper: There Was No Fraud. 
Either Actual or Presumptive 


All transactions concerning the sale or leasing of assets 
of the defendant International Restaurants Corporation 
should be considered in the light of the unsuccessful opera- 
tions, bad financial history, insolvency of the corporate 
defendant, and the failure of plaintiffs to properly su- 
pervise and manage the restaurants. 


In New Stanton, although the agreement of September 
24, 1962 makes mention of a management agreement, it is 
obvious that the contractual relationship between these 
parties, New Stanton Motel Corporation and International 
Restaurant Corporation, was that of Lessor and Lessee. 
(JA 15, 3, 8, 17 & 18, 21) This is also borne out in the 
accounting made which shows the results of the operations 
of International Restaurants Corporation at New Stanton, 
as well as at the other four locations. 
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Appellants contend that the transactions involving the 
sale of the New Stanton Restaurant were presumptively 
fraudulent, because, he says, that New Stanton Motel Cor- 
poration was owned by Perper interests and controlled by 
Perper and Savage. He further characterizes the Laurel 
Ridge Corporation as one formed by a Perper controlled 
employee. There is absolutely no basis for this statement 
in the record. The fact that Mr. King may have worked 
for Mr. Perper or for some business in which Mr. Perper 
had an interest, neither makes him a Perper controlled 
employee nor forms a basis for such contention. As has 
been pointed out, the Board of Directors of the defendant 
International Restaurants Corporation adopted a resolu- 
tion on May 1, 1963, approving the sale of the furniture, 
fixtures, equipment and food inventory and supplies at a 
price of $68,375.00 for the furniture, fixtures and equip- 
ment, $2,109.89 for the food inventory and supplies, 
$56,717.93 of which constituted an assumption by Laurel 
Ridge of liabilities and obligations of the defendant Inter- 
national Restaurants. The fact that an agreement of 
April 9, 1963 was replaced, as Appellants state (Brief, p. 
7), has no significance except to show that the defendant 
International Restaurants received considerably more, than 
an earlier agreement, not consummated, provided for. This 
transaction was approved by the Board of Directors at a 
special meeting on May 1, 1963, and this transaction and 
all other acts and transactions of the Officers and Direc- 
tors of the corporation, taken since the previous meeting of 
the stockholders, were ratified at the legal meeting of Octo- 
ber 7, 1963. On the basis of the operating statements of 
the New Stanton Restaurant and cocktail lounge, this was 
obviously a proper disposition of this corporate asset and 
transaction and was thereafter approved by the stock- 
holders. 


The operation at Breezewood cannot be considered out 
of context. It must be considered together with the com- 
plete operations of the defendant International Restau- 
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rants.» While the operation at Breezewood, Pa. showed a 
modest net profit, this was just one of the five restaurants 
operated by International Restaurants Corporation. As 
has been pointed out above, the net loss from the operation 
of the five restaurants at the end of the fiscal year, Au- 
gust 31, 1963 was in the amount of $147,415.03. The 
defendant International Restaurants, as is reflected in the 
accounting which it filed, did not have the money to pay 
the rent because of the unsuccessful combined operations 
and as has been pointed out, Mr. Perper and Mr. Savage 
were required to put their own funds and credit into the 
corporation for the purpose of paying for the fixtures and 
operations of the various restaurants in an amount approxi- 
mating $250,000.00. 


While the agreement of September 24, 1962 makes men- 
tion of the fact that the Holiday Inn at Breezewood as well 
as at New Stanton would enter into a management agree- 
ment with defendant International, it is obvious that the 
contractual relationship between these parties also was 
reduced to a written lease because the letter terminating 
the lease and making reference thereto for non payment 
of rent to Breezewood Motel Associates was introduced 
into evidence by plaintiffs’ counsel (J.A. 80). 


The lease of September 1, 1964, entered into with Breeze- 
wood Motel Associates by defendant International Restau- 
rants followed the termination of the lease agreement of 
January 15, 1963 (J.-A. 80) of April 9, 1964 and represented 
the rental of the furnishings, fixtures and equipment located 
at the restaurant, cocktail lounge, bar and kitchen at Breeze- 
wood, Pa., thus enabling the defendant International Res- 
taurants to recoup monies by said lease without any duties 
of management or operation. 


There is nothing in this record to show that Mr. Perper 
or Mr. Savage allowed the rent to become delinquent and 


5 These are reflected in the accounting filed by this defendant, which is con- 
tained in the record on appeal. Meference to the financial statements herein 
refer to this accounting. 
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as stated above, defendant International Restaurants was 
operating four restaurants besides Breezewood very un- 
successfully and at a large deficit. There were simply no 
monies available, as borne out by the accounting statement, 
to pay all of the operating expenses, including the rent 
required under the lease. If defendant International Res- 
taurants had made payments on the rent instead of to 
other creditors, Appellants would have argued that a pref- 
erence was being given to motels in which Perper and 
Savage had an interest. 


Likewise, the rent at Binghamton became delinquent 
because defendant International Restaurants was without 
funds to pay its various creditors, including the lessor. 
Binghamton had total net losses as of August 31, 1964 
amounting to $43,884.70. It is obvious, as in the case of 
Breezewood, that the subsequent lease agreement of the 
furnishings, chattels, fixtures and equipment to the Court 
Street Restaurant Corporation, (Binghamton) after the 
termination of the lease between the owners of the motel 
and defendant International Restaurants was an effort by 
the defendant International Restaurants to recoup its losses 
at this location. 


Likewise, Princeton is placed in the same category as 
Binghamton and as outlined above, the defendant corpora- 
tion was trying to recoup losses because of unsuccessful 
operations, due to the failure on the part of the plaintiffs 
as operators to satisfactorily manage and supervise the 
restaurants. There the losses for the fiscal years ending 
August 31, 1964 totaled $134,081.09. 


Counsel argues that having established 10-percent as a 
fair rental and management fee in the agreement of Sep- 
tember 1962, that there is a presumption of fraud in the 
fact that 314 percent only was thereafter received follow- 
ing the termination of the leases by the various motels. 
Actually, the figure is 5-percent because the additional 5- 
percent was to be paid for the cost of management and 
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operation. Appellants had ample opportunity to present 
evidence and to argue this during the course of the trial 
but outside of offering the various leases into evidence, 
the record is completely bare with respect to the surround- 
ing circumstances. Appellees can even more convincingly, 
it is submitted, argue that with the passage of time and 
the use of the furniture and equipment that 314 percent 
was a fair figure. There is no testimony to the contrary. 


Plaintiffs in their argument about the sale of the Mich- 
igan Avenue Joint Venture (the Shrine Motel) say only 
that the sale must be justified by affirmative evidence that 
it was necessary and fair. There is an abundance of evi- 
dence in the case with respect to the fact that the plaintiffs 
insisted on remaining at the Washington restaurant and 
that they failed to visit the four out-of-town restaurants. 
However, even with this overmanagement, they were com- 
pletely unsuccessful in their District of Columbia opera- 
tion because the accounting records established that at 
the end of the fiscal year, August 31, 1964, the restaurant at 
this location had a net operating loss in the sum of 
$84,852.71. 


It is obvious why no real criticism is made of this trans- 
action because the records established that the defendant 
International Restaurants, under an agreement made April 
20, 1964, received $60,000.00 for the restaurant including 
chattels, fixtures, food and liquor inventory and said pur- 
chase price included an assumption of outstanding notes 
against the furniture and fixtures in the sum of $51,621.46. 


Counsel cites Title 29 Section 929 of the D. C. Code which 
requires authorization of the affirmative vote of the holders 
of at least two-thirds of the outstanding shares in order 
that a corporation might dispose of all or substantially all 
of its property and assets with or without good will. Coun- 
sel does not state any violation of this statute and as a 
matter of fact, the record does not reveal any violation. 
The fact that Mr. Perper and Mr. Savage discussed the 
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sale of each of these restaurants again cannot properly 
be criticized. They were acting in the best interests of the 
defendant International Restaurants Corporation which 
was losing vast sums of money in the operation of the 
restaurants. Perper and Savage would have been charged 
with not acting in the best interests of the stockholders if 
they had not attempted to keep the defendant corporation 
solvent. 


And, can defendant International Restaurants be crit- 
icized for requesting its stockholders to contribute toward 
its debts to save the corporation from bankruptcy as the 
letters of February 10, 1964 pointed out? In view of the 
disastrous history of the defendant corporation, the crit- 
icized letters were in its best interests and the only pos- 
sible step, it is submitted, that could have been taken. 
Plaintiffs say this was pressure but the record establishes 
that the only pressure applied was in attempting to per- 
suade plaintiffs to properly manage and operate the res- 
taurants. Plaintiffs did not respond to the letter of de- 
mand or make their contribution toward the large debts. 
And, were Perper and Savage required to continue to pour 
money into the defendant restaurant corporation? De- 
fendants say they were not. The plaintiffs misunderstand- 
ing of the corporate financial situation and the efforts to 
recoup the losses and to prop the sagging corporate struc- 
ture, is further demonstrated by the argument at page 14 
of their brief, where it is stated that ‘‘Perper and Savage’’ 
ignored a stockholder vote which disapproved a motion 
that the Board of Directors be authorized to sell all assets 
of International Restaurants Corporation. The vote, con- 
trary to counsel’s statement, as has been previously indi- 
cated, was in favor of the Motion, not against (J.A. 72) 
and it was a vote on a motion for ‘‘authorization’’ to sell 
and not a vote on a motion to sell a specific asset. The 
defendants Perper and Savage were scrupulous in their 
observance of the rights of all stockholders in the trans- 
action of corporate business. 
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The termination-of-lease letters of April 9, 1964, were 
sent by the four motels who had leased their restaurants to 
defendant International Restaurants only after large sums 
had accrued for delinquent rent. The equipment and 
premises at Breezewood, Binghamton and Princeton were 
thereafter leased and not sold. While the furniture and 
fixtures were sold at the Washington, D. C. Shrine Motel, 
$60,000.00 was received on the basis of the assumption of 
$51,621.46 in notes and the balance for good will and in- 
ventory. 


There is not one scintilla of evidence showing the appli- 
cation of pressure at any time on plaintiffs to approve the 
sale of assets, and as aforesaid, the only criticism made 
of plaintiffs had to do with their failure to manage and 
supervise, a completely appropriate criticism as estab- 
lished time and time again by the record in this case. 


There is no basis for the charge of fraud against either 
the defendant corporation, or the defendants Perper, Sav- 


age or Millman, and the record is devoid of even a charge 
against Millman whose only connection with the case seem- 
ingly is because she was a member of the defendant cor- 
poration Board of Directors. It should also be noted that 
the Court below completely exonerated all defendants of 
any wrongdoing. 


IV 


The Lower Court’s Findings of Fact Were Based Upon Sub- 
stantial and Convincing Evidence Produced by Appellants 
Themselves and the Judgment Entered by the Court Satis- 
fied Both Equitable Principles and the Rules of Civil 
Procedure 


The Findings of Fact and Judgment entered by the lower 
Court were in full compliance with the provisions of Rules 
41(b) and 52(a) of the Federal Rules of Civil Procedure. 
At the conclusion of the plaintiffs’ case, defendants moved 
for a dismissal on the ground that upon the facts and the 
law, the plaintiffs had shown no right to relief. In granting 
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in part defendants’ Motion to Dismiss the Complaint on 
the merits, the Court made Findings of Fact as provided 
in Rule 52(a) which rejected plaintiffs’ various claims for 
relief and provided only that the defendant International 
Restaurant Corporation should furnish an accounting, after 
which plaintiffs would have ten days to file objections, and 
following which the cause would be set down for such 
further and final hearing necessary for final Judgment. In 
considering the contentions of plaintiffs, it should be borne 
in mind as set forth in the provisions of Rule 52(a) of 
the Federal Rules of Civil Procedure that “Findings of 
Fact shall not be set aside unless clearly erroneous, and 
due regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses”. This 
rule has been passed upon and interpreted time and again 
in this jurisdiction. Esso Standard Oil Company v. Sun 
Oil Company et al., 97 US. App. D. C. 154, 229 F.2d 37; 
(cert. denied 351 U.S. 973, 76 S.Ct. 1027, 100 L.Ed. 1491; 
Larsen v. Marzall, 90 U.S. App.D.C. 260, 195 F.2d 200; 
Socash v. Addison Crane Co., Inc., 120 U.S. App.D.C. 308; 
346 F.2d 420. United States of America v. National Asso- 
ciation of Real Estate Boards et al., 339 U.S. 485, 495, 496, 
70 S.Ct. 211 and Bellevue Gardens, Inc. et al. v. Hill, 111 
U.S. App. D. C. 343. It is the duty of the trial Court to 
appraise all facts adduced in proof, to weigh the evidence, 
and to choose among conflicting factual inferences those 
which it considered most reasonable, if any exist. Under 
such circumstances, the power of an Appellate Court is 
limited to a determination of whether those inferences and 
conclusions have any substantial basis in the evidence. 
Penn-Texas Corporation v. Morse, 42 F.2d 243. Here, 
there was really no conflicting factual inferences, the case 
being finally dismissed after evidence had been presented 
only by plaintiffs, and the record discloses that there was 
ample support for the findings and action of the Court. 


Following the Order of the Court on May 17, 1967, the 
defendant International Restaurants Corporation filed a 
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complete accounting of the operation of each of the five 
restaurants. Although the Court’s Order provided that 
the plaintiffs were to have ten days thereafter to file ob- 
jections to said account, no objections were filed within that 
time or thereafter. The subsequent record contains Orders 
of June 20, 1967 and October 30, 1967 establishing the fail- 
ure of the Appellants and their counsel to employ an ac- 
countant for the purpose of examining the books and rec- 
ords of the defendant restaurant corporation and their 
failure to take further action so that the Court could bring 
this case to an appropriate termination. Even after Ap- 
pellants retained an accountant and after he had made an 
examination of the books and records, plaintiffs’ counsel 
decided that further examination would not be had. It 
was not until months after the original Order of May 
17th, and on January 24, 1968, that the Court entered final 
Judgment which set forth the fact that plaintiffs had 
been furnished with an accounting, that its books and 
records had been made available to plaintiffs’ accountant 


on November 20, 1967 and that no further action had been 
taken up to that time. 


Under the circumstances of this case, no written motion 
of defendants to dismiss was required and the plaintiffs 
had had months following the trial of this case to file 
objections to the accounting or to come forward with addi- 
tional evidence in the case. Nor were any additional Find- 
ings of Fact and Conclusions of Law required in view of 
the history of this case. The history of the case, partic- 
ularly post trial, as recited in the Court’s final Order, rep- 
resents full and complete support for the entry of final 
Judgment. There was no violation of any equitable prin- 
ciples be they statutory or substantive. 


The record in this case establishes that no trial Court 
could have been more careful in protecting the rights of 
litigants than was the lower Court here. Appellants had 
many months to come forward with additional evidence 
but failed to do so. All claims of plaintiffs were properly 
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rejected and Judgment was very properly entered in favor 
of all Appellees. 


There is just one further matter which should be re- 
ferred to. Although Appellants state in their Brief, page 
2, that the breach of employment phase of the September 
24, 1962 contract is not the subject of this appeal, they 
say in their conclusion that the case should be remanded 
with instructions to enter Judgment for back wages. An 
abundance of Appellants own testimony shows that they 
had failed to perform the services required of them as 
“‘operators”, that their employment had properly been 
terminated, and this is well documented by the lower Court 
in its Findings of Fact. 


CONCLUSION 
The Judgment of the Court below should be affirmed. 


Respectfully submitted, 


Ricuarp W. GaLrHER 
Wruuam EB. Stewart, JR. 
Wrwam H. CiarKe 
Ben Ivan MELNICOFF 
1215 19th Street, N.W. 
Washington, D. C. 20006 
Attorneys for Appellees 
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MOTION FOR REHEARING AND/OR SUGGES7#NV 
FOR REHEARING BY THE COURT EN BANC 
The appellants, Peter D. Troupos, Angelos Maroulis and James Marnaras 
respectfully move this Honorable Court for a rehearing on questions raised by this 


” Appeal and as reasons therefor state that this matter was heard by Circuit Judges 


| 
Wright, McGowan and Leventhal in a summary hearing, that there was insufficient time 
to touch upon all questions raised by the appeal or to argue the same fully and that 
| 
> i 
the Decision entered herein by this Court on November 14, 1969 carries implications 
| 


which would have such impact upon the law in this Circuit as to require consideration 


by the Full Court. Specifically: | 


Cy 


1. Counsel for appellants was taken by surprise by speculation in this 
| Court in the course of oral argument that the District Judge might have intended 
| by his Order of May 16, 1967 to grant the defendant's Motion To Dismiss in its 
entirety except for his requirement that plaintiffs be furnished an nce sentine: 
the Decision entered by this Court so interprets said Order, although the intent 


| was to the contrary by the District Judge as hereinafter set forth; 


2. There. was no oral argument of two questions relating to stockholders’ 
: meetings, rulings upon which in this jurisdiction should be made: a) whether a 
shareholder may nullify a required quorum by refusal to participate and subsequent 


withdrawal from a meeting at which a quorum had been present, and b) whether the 


| officers of a corporation may avoid holding the annual meeting of stockholders on 
its scheduled date and time simply by failing to issue notices of the meeting as 
required by the by-laws; | 
3. There was minimal oral argument of the right of defendants to dispose 
| o£ the principal corporate assets without a two-thirds majority of stockholders 


| approving such disposition and this question was not mentioned in the Decision of 
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this Court, thereby impliedly placing this Court in the position of holding that 
Title 29, Section 929 of the District of Columbia Code is invalid; 

4. The Decision entered herein would appear to limit the applicability of 
the rules set forth by the U. S. Supreme Court in Pepper v. Litton, 308 U.S. 295, 
and followed by this Court in Mayflower Hotel Stock P.C. v Mayflower Hotel Corp., 
84 U.S.App.D.C. 275, 173 F.2d 416 and it would be appropriate for such limitations 
to be considered carefully and set forth in detail by the full Court. 

PRELIMINARY STATEMENT 


Appellees have been consistent in arguing from foundation suggestions that the 


Agreement of September 24, 1962 (JA 26) was no more than a bi-lateral employment con- 


tract between the plaintiffs and the restaurant corporation; that plaintiffs did not 
perform satisfactorily as employees; that all alleged losses and debts of the corp- 
oration have been caused by a single year of plaintiffs’ employment; that the corp- 
oration suddenly found itself in such debt as to require drastic action; and that the 
defendants Perper and Savage have at all times acted in good faith and fairness with 
the plaintiffs and their corporation. While such suggestions are only partially 
related to the issues in this appeal, they are entirely misleading. 

The International Restaurants Corporation was organized by defendants Perper and 
Savage a year before association with plaintiffs under the Agreement of September 24, 
1962; ostensibly its purpose was to organize and operate at a profit restaurants in 
motel enterprises owned or controlled by Perper and Savage, who were hotelmen but were 
not interested in restaurant management. Subsequent events have demonstrated that the 
true purpose was to create a non-profit or loss-bearing subsidiary or tool of the Perper 
interests operating as Motel Management Corporation; once the headaches and heartaches 
of organizing and launching a restaurant were complete, it was to be made available for 
sale or other transfer away from International. 


During its first year International organized and operated two restaurants; as 
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of the end-of that year, it had developed long term debts amounting to some $103,500 


and had operated at a loss of some $34,800 under the direction of defendants Perper, 
Savage and their employees. During the next year, under the joint supervision of 
Perper and the plaintiffs, International organized and operated three more restaurants; 
as of the end of that year, ‘long term debts had increased to $221,700 and it had 
operated at a loss of some $147,400. 
During the year after the four-party Agreement of September 24, 1962 defendants 


Perper and Savage discussed the sale of each of the five principal assets of Inter- 


national with several individuals (bottom JA 73) without the knowledge of plaintiffs 
and, again without the knowledge of said stockholders, as of April 9, 1963 had 
negotiated the May 1, 1963 sale of International's New Stanton restaurant. (It should 
be noted that under the express terms of the said four-party Agreement, International 
was supposed to have earned $5,790.00 profit from the latter recent 1ly-opened restaurant, 
but defendants Perper and Savage claimed the sale was for the purpose of reducing 
"losses" because in accounting they were not paying International the 10% rental and 


management fee earned at New Stanton.) ! 

Early in July, 1963, defendant Perper called the plaintiffs into the home office 
to discuss opening two more restaurants at two new motels — in other words, he was 
fully satisfied with their performance up to that time and wanted them to continue to 
expand. Plaintiffs asked that first they be advised of the financial status of 
International and pointed out that not one of the three quarterly cash flow profit and 
loss statements due under the Agreement (JA 28, %.) had been furnished them and they 
had received none of the profits. Perper replied that profits were going into expansion 
and began criticizing plaintiffs' failure to visit existing restaurants. 

Shortly thereafter, plaintiffs employed counsel and after two months of 
investigation and discovery of the "sale" of the New Stanton eeeremrens plaintiffs 


attended the annual stockholders meeting at 2:00 P.M. on October 7, 1963 with the 


4 

purpose of gaining some control of the corporation, recovering the New Stanton 
restaurant and obtaining quarterly cash flow statements (JA 33). The reaction of 
defendants Perper and Savage was immediate and violent and included charges against 
plaintiffs and their proposed formal discharge from employment by the Perper faction 
of the stockholders and Directors. Therefore this cause of action was filed on 
October 8, 1963 praying for specific performance of the September 24, 1962 Agreement, 
for recovery of the New Stanton Restaurant and an injunction against further sale 
of principal assets, for a declaration that plaintiffs' stockholders’ meeting was 
controlling, for money damages and other and further relief (JA 1). 

Thereafter, defendants Perper and Savage (who had always had control over 
the principal office of International and all its accounts and who were officers and 
directors) suddenly became aware of outstanding debts and operating losses. They 
began to develop synthetic crises: a letter dated February 10, 1964 and sent only 
to plaintiffs demanded some $74,000 from each of them as a stockholders assessment; 
defendants Perper and Savage continued to manage International but losses increased 
and they failed to pay themselves rent so defendant Perper as landlord notified him- 
self as president of International on April 9, 1964 that he was evicting himself as 
a restaurant from his motel properties (JA 80, 81). And they began disposing of the 
remaining principal assets of the corporation without approval of the stockholders as 
required by Title 29, Sect. 929 of the D. C. Code. 

It_is important to note: that even if the employment contract between plaintiffs 


and International Restaurants! Corp. was properly terminable by International in October, 


1963 (their de facto termination date), the four-party Agreement of September 24, 1962 


remained in full force and effect as among the three remaining parties; the plaintiffs 
continued to hold 45% of the stock of International; defendants Perper and Savage 
continued to act as de facto officers and directors of International; and most important 


that long after disposition of the principal asset restaurants of International, 
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defendants Perper and Savage, officers of International, continued to exercise full 


‘supervisory control over the restaurants in question, a duty imposed upon International 
‘by the Agreement of September 24, 1962 for which International was entitled to 


compensation. 


In June, 1967, defendants submitted an accounting pursuant to the Order of the 


* 


District Court dated May 16, 1967. Said accounting shows considerable debts and 
‘operating losses from operations over a five and one-half year period of time, during 


all of which time defendants Perper and Savage were officers and directors of 
v | 
‘International and had direct supervisory control over all of its accounting; during 


‘four and one-half years they had full supervisory control of all restaurant operations; 
| 


‘and during only one year did the plaintiffs share (equally) with Perper the full 

| 
a | 
‘supervisory control of restaurant operations. It is interesting to note that 


idefendants show as a principal creditor in said accounting the Motel Management 
‘Corp. which is owned by them; but they admit that no management contract exists 
‘between International and Motel Management, and further that no promissory note 
‘evidencing any indebtedness of International to Motel Management has ever existed. 
Suffice it to say that rather than have their financial transactions subjected to 


‘careful cross-examination, defendants Perper and Savage chose to offer to evidence 
. | 


‘or other defendants’ case and elected instead to rest and renew their Motion for 
| 


i Dismissal which was ( in effect) granted in January, 1968. 
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1. THE ORDER OF THE DISTRICT JUDGE DATED MAY 16, 1967 DID NOT DEFER 
DISMISSAL OF THE SHAREHOLDERS" ACTION; IT DENIED DISMISSAL. 


“ After plaintiffs had rested, defendants moved the Court to dismiss all claims 
| 
4% | of the plaintiffs against all defendants, The Court orally granted the motion as to 
| plaintiffs’ claims under an alleged ten-year employment contract and granted the motion 


/as to plaintiffs' claims to election as Directors of the corporation; the Court denied 
| 
~ (the motion as to claims for relief as shareholders; the Court ordered defendants to 


el 
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furnish plaintiffs with a verified itemized accounting. Presumably the latter order 
was intended to be in the nature of a Discovery procedure which would delay final 
hearing of defendants’ case, but which would enable defendants to offer any alleged 
financial justification for their disposition of corporate assets in an orderly 
manner with details already in the hands of the Court and plaintiffs’ counsel. The 
Court directed counsel for defendants to prepare a Findings Of Fact and an Order. 

Thereupon counsel for defendants submitted (with copy to counsel for plaintiffs) 
a Findings Of Fact; it was not altogether satisfactory in that it appears to have 


embraced a number of conclusions of law as "facts" and in that it could have been 


interpreted to support an order dismissing all claims against all defendants as 


sought by defendants originally in open court. But it was brief, to the point and 
could just as well be interpreted, paragraph by paragraph, to support the limited 
dismissal actually granted. 

At the same time, counsel for defendants submitted a proposed Order which is 


quoted verbatim as follows: 


This cause having come on for hearing at this term of Court and upon 
evidence adduced at the trial and consideration of the various exhibits, and 
upon Motion being made to dismiss pleintiffs' claims at the conclusion of 
plaintiffs' case, it is by the Court this day of May, 1967, 

ORDERED that the motion of the defendants to dismiss the case be and 
is hereby granted in its entirety, except that the defendant, International 
Restaurant Corporation, be and is hereby ordered and directed to furnish 
an accounting concerning its operations from September 24, 1962 to date. 
said accounting to be furnished the plaintiffs within thirty (30) days 
from date, the plaintiffs to have ten (10) days thereafter to object to 
said accounting, and it is further 

ORDERED that in all other respects, the claims of the plaintiffs 
against the defendants be and are hereby entered dismissed. 


JUDGE 
I hereby certify that service of a copy of the foregoing Order has 
been mailed this day of May, 1967, to Jeremiah D. Griesemer, Esq., 
attorney for plaintiffs, 6416 Portal Avenue, S. E., Washington, D. C. 


Richard W. Galiher 
Attorney for Defendants 


7 


v 


Thereafter, counsel for plaintiffs filed Objections To Proposed Order on. grounds 
the proposed Order was contrary to the ruling of the Court, and Objections To Proposed 
Findings OfFact in effect on grounds the proposed findings appeared to support the 
proposed Order instead of the intended Order. Counsel for plaintiffs submitted a lengthy 
Findings of Fact; and a proposed Order which conformed to the Court's oral ruling. 

Upon consideration of all of the foregoing, the District Judge refused to sign 


the Order submitted by defendants and, except for the interlineation of the single word 
verified" (a requirement of ordinary Discovery procedures), signed the Order submitted 
by plaintiffs, which in its unequivocal terms is quoted as follows: 

ORDER - 

This cause having come on for hearing at this term of Court and motion 
having been made to dismiss plaintiffs' claims at the conclusion of plaintiffs' 
case, upon evidence adduced at trial including the various exhibits, it iis by 
the Court this 16th day of May, 1967, 

ORDERED, That the motion of the defendants to dismiss the case be and is 
hereby granted as to the claims of the plaintiffs for salary under the employment 
contract and granted as to the claims of the plaintiffs that they were duly 
elected officers or directors of International Restaurants Corp.; and that said 
motion be and is hereby denied as to the remaining claims of the plaintiffs for 
relief as shareholders of International Restaurants Corp., and it is further 

ORDERED, That the defendants be and are hereby directed to file an (verified) 
accounting of the operations of International Restaurants Corp. and each) of the 
five restaurants in which said corporation owned an interest after September 24, 
1962 to date hereof, said accounting to be furnished the plaintiffs within thirty 
(30) days from date hereof, the plaintiffs to have ten (10) days thereafter to 
file objections to said accounting, and it is further 

ORDERED, That upon filing of plaintiffs" objections to said accounting, if 
any, this cause shall be set down for such further and final hearing as may be 
necessary for Pinal Judgment. 


JUDGE 


It should be noted that the last ORDER provides for final hearing after plaintiffs’ 


cbjections “if any". In other words, a final hearing would be required whether there 


| 
#ere objections or not, in order to afford defendants to put on their case in opposition 
| 


‘io "the remaining claims of the plaintiffs for relief as shareholders of International 


Restaurants Corp.", and for final argument and prayers for relief. 


8 
2. AT THE FIRST MEETING OF STOCKHOLDERS ON OCTOBER 7, 1963 A QUORUM 
WAS PRESENT AS A MATTER OF LAW AS WELL AS OF FACT; WRITTEN NOTICE 
OF SAID MEETING STATING PLACE, DAY AND HOUR OF THE MEETING WAS 
GIVEN IN THE CORPORATE BY-LAWS 
The proposed Findings of Fact submitted by counsel for defendants was signed 
by the District Judge in spite of the fact that it contained conclusions of law and 
some equivocal statements. In paragraph numbered 2 is stated, "The purported stockholders 
meeting held by the plaintiffs and their counsel on October 7, 1963, was not a duly 
called meeting, and there was no quorum present so that said meeting was invalid." 


It can only be concluded that "no Quorum present" was a conclusion of law. The 


testimony of the witnesses corroborated the minutes of said meeting (JA 32) that 


Frank M. Perper was physically present at the meeting; the Affidavit of Frank M. 


Perper (JA 10 at p 12) states (from personal knowledge) that he was present and that 
counsel for the plaintiffs advised that he was calling the meeting to order. 

The By-laws of the corporation required that the Annual Meeting of Stockholders 
be held on October 7, 1963 at 2:00 P.M. and further that written notice be mailed at 
least ten days in advance of said meeting to each stockholder. No notice was sent 
to any stockholder of any Annual Meeting for October 7, 1963. 

It is believed that the! two questions here presented have never been decided 
in this jurisdiction. Appellants contend as set forth in their Brief at pages 14 & 15 
that the better rules as applied to the instant case are: that Frank M. Perper, being 
physically present when the meeting was called to order at the time and place called 
for in the By-laws, could not by refusing to participate and by immediately leaving 
the immediate presence of the meeting, become absent as a matter of law, thus (in this 
case) nullifying a legal quorum; that the written by-law constituted written notice 
to all stockholders of the Annual Meeting. Failure by the appropriate officer to give 
notice as required either by Code provision or By-law would possibly be prima facie 
evidence of tortious malfeasance and subject him to an action for damages by an injured 


stockholder. But any other interpretation would enable an unconscionable frustration 
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| | 
of the rights of stockholders and the intent of Congress in enacting Section 29-910b 


of the D. C. Code to prevent one faction of stockholders to perpetuate itself in 
office by refusing to give notice and hold annual meetings. . 


The irony of appellees position is that they claim that a later meeting was 


- | 
valid without notice, but that since a majority of shareholders waived notice, the 
| 
fact that 45% of the shareholders protested the meeting was irrelevant. 


For the reasons stated, appellants contend that the Resolution of the Board 


of Directors elected at the second,and certainly illegal, meeting of stockholders 

in which appellants employment contract was terminated was an illegal Resolution, 

that they were illegally prevented from performing their duties in accordance with 

their employment contract and are entitled to be paid in accordance with its terms. 
3. DISPOSITION OF THE PRINCIPAL ASSETS OF INTERNATIONAL RESTAURANTS 


CORPORATION BY SALE AND BY LEASE WAS IN VIOLATION OF THE PROVISIONS 
OF TITLE 29 SECTION 929, D. C. CODE 


Section 29-929 requires that the sale or lease of all or substantially all 
the assets of a corporation requires a Board of Directors resolution recoumending 
same, notice to each shareholder and authorization by the affirmative vote of the 
holders of at least two-thirds of the outstanding shares entitled to vote. 
The sale of International's New Stanton restaurant appears to have been made 
pursuant to a Resolution of the Board of Directors. But plaintiffs, holders of 45% 
of shares entitled to vote, not only did not vote affirmatively for sale of this 
principal asset, they neither voted nor knew of such a sale until after investigation 
three months later, at which time they objected to the sale. They sought an injunction 
in this cause of action to prevent further disposition of the principal assets of the 
corporation. Defendants Perper and Savage promptly began steps to dispose of all the 
remaining principal assets through sale and lease to themselves (i.e. corporations or 
partnerships owned and controlled by themselves) . Only one effort was made by 
defendants to comply with Section 29-929: On June 1, 1964 they held a special meeting 


10 
at which it was proposed that disposition of the corporate assets be authorized; a 
resolution to that effect was approved by only 51% of the shares entitled to vote and 
was expressly voted against by 45%. Authorization of the stockholders was thereafter 
ignored. 

It should be noted that the Code provision is in no way confused with the 
established law forbidding presumptively fraudulent sales of assets by officers or 
directors to others in whom or in which they have a personal interest. Nor does the 
Code make any special exceptions for corporations which are or may be alleged to be 
in financial difficulty. There was absolutely no legal justification for the said 
disposition of the principal assets of International by defendants. The corporation 
is therefore entitled to be compensated by defendants for loss of earning potential 
of said assets measured at a reasonable basis. ‘Reasonable" for these purposes may 
be deemed to be the ten percent rental and management fee on gross income which was 
agreed to by plaintiffs and defendants at a time when they were dealing at arm's 
length on September 24, 1962. 

4. DEFENDANTS FAILED TO CARRY THEIR BURDEN OF PROOF THAT SELF-DEALING 
BETWEEN THEIR MOTEL INTERESTS AND INTERNATIONAL WAS IN GOOD FAITH, 
NECESSARY AND FAIR 

Defendants Perper and Savage were the parties principally responsible for the 
financial condition of International by reason of their control and management of the 
corporation for a period of dver five and one-half years. That the financial 
condition was alarming appears to be doubtful, particularly in view of the fact that 
no promissory note or other written contract exists to substantiate the liability 


entry in the April 30, 1967 accounting showing $313,497.03 due by International to 


Motel Management Corp. (a Perper-Savage owned corporation). In any event, the burden 


of proof of the alleged insolvency of International was upon defendants. A verified 
Accounting is not evidence and cannot be subjected to cross-examination; further, the 


verification was by an accountant subordinate to another accountant who was subordinate 
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to defendant Julian Savage (a certified public accountant) who was the party 
responsible for accounting decisions and judgments. Yet although defendants did 
not choose to subject defendant Savage to the burden of testifying in support of 


i 
their contentions of insolvency, these accounts are now put forth by idefendants as 


justification for disposing of the corporate assets. 


To contend that the challenged self-dealing transactions were fair because the 
financial condition of the corporation was shaky is about as reasonable as to contend 
that a loan shark's interest rate is fair because a longshoreman's financial condit ion 
requires a loan. The fairness of such a transaction is not measured by the avail- 
ability of purchasers or lessees or the pressure upon the seller or lessor. Instead, 
fairness must be compared with an arm's-length transaction; in this case a perfect 
yardstick exists in the Agreement of September 24, 1962 where (JA 27) it was agreed 
by all parties concerned that a fair transaction would be a nanagenent fee of 5% and 
a rental fee of 5% of gross business for management by International of a restaurant 
using International-owned kitchen and restaurant equipment, for a period of ten years. 
A similar arrangement was negotiated by defendants Perper and Savage with the Laurel 
Ridge Corporation for the restaurant which Laurel Ridge "purchased" from International 


at New Stanton. 


The Agreement of September 24, 1962 required International to manage restaurants 
| 
at Breezewood and New Stanton for ten years; defendants Perper and Savage, who have at 
| 
| 
all times been officers and directors of International, have been performing said 


. | 
management at Breezewood (JA 77) and as a "Joint Venture" with Laurel Ridge, at New 


Stanton. Although the restaurant equipment at Princeton, Binghamton /and Washington 


have been leased or sold to Perper-Savage interests, these International officers are 
| 
| 

continuing to exercise full supervisory control of said restaurants din the same manner 


| 
as International was required to manage Breezewood and New Stanton. | (Indeed, as 
| 


recently as the October, 1969 Annual Meeting of stockholders of International, defendant 
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Savage sought authority from the stockholders for International to compensate defendants 
Savage and Perper for their restaurant management duties being performed at four of the 
five restaurants.) 

In order for the challenged self-dealing transactions to be fair and to avoid 
favoring the motels owned by iPerper-Savage interests in their dealings with Interna- 
tional which is owned and controlled by Perper and Savage, each such motel should be 
required to pay to International the established fair managemet fee of 5% of gross 
business and a kitchen and restaurant equipment rental fee of 5% of gross business. 

Two misstatements in Appellees brief should be pointed out at this time. It is 
there alleged (at p 35) that iNew Stanton was the Lessor and International was the 
Lessee, further that this is proven not by the clear and unequivocal provision to the 
contrary of the Agreement of September 24, 1962, but instead proven by the improper 
accounting furnished by defendants after this suit was filed. And it is stated (at 


P 37) that the Breezewood lease of September 1, 1964 simply followed termination on 


lease 
April 9, 1964 of a January 15, 1963/—— but there was never any lease of January 15, 


1963, in spite of the fact that defendant Perper's wrongful termination letter of 
April 9, 1964 refers to suchia non-existent lease; instead, again pursuant to the 
express provisions of the Agreement of September 24, 1962, International was Lessor 
of equipment to Breezewood Motel at 5% gross and Manager of the Breezewood-owned 
restaurant at 5% gross. 

The Breezewood case as the most glaring fraud of the five is clearly demon- 
strative of the bad faith of: defendants in their self-dealing transactions. Without 
color of right or stockholders’ authority, defendants have converted the original 
Agreement of September 24, 1962 under which International managed Breezewood's 
restaurant at a fee of 5% and leased to Breezewood their equipment at 5% rental, into 
an arrangement dated September 1, 1964 under which International continues to manage 
the Breezewood restaurant and continues to lease equipment to Breezewood, but at a 


rental fee plus management fee totalling only three and one-half percent! 
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CONCLUSION | 


The District Judge was in error in ruling as a matter of law that the Annual 
| Meeting of Stockholders held at 2:00 P.M on October 7, 1963 was illegal and its elec- 
tion invalid and in ruling as a matter of law that the meeting held Later that same 
, afternoon by another faction was legal and its election valid. Therefore the purported 
| dismissal of the plaintiffs and termination of their employment contract by the 


| 
purported Board of Directors was a nullity and the plaintiffs are entitled to full pay 


| 
2 | 
in arrears. | 


The District Judge had no intention of deferring dismissal of clains of the 
| 


; plaintiffs as shareholders of International as requested by Motion of defendants at 
the conclusion of plaintiffs" case, but instead intended and clearly stated that the 
| defendants' motion was simply denied as to those claims. His obvious reason was that 
A clear and convincing prima facie case of presumptive fraud and actual fraud 
| in self-dealing transactions by defendants Perper and Savage had been ade out by the 
' evidence adduced in the plaintiffs' case, and a clear and convincing prima facie case 
of failure by defendants to comply with the provisions of Title 29, Section 929 of the 
: D. C. Code in the sale of the principal assets of the corporation had been made out by 
| the plaintiffs' case, and therefore it then became incumbent upon defendants to over- 
come the prima facie case by going forward with the burden of proof in defendants! case. 
| Further, both parties were entitled to argue their respective cases and proposed prayers 
: for relief before entry of final Judgment on plaintiffs' claims as shareholders. 
Finally, it would appear that the only equitable and manageable treatment of 
. the circumstances of this case would be a Declaration that all of the uransactions 
: disposing of the principal assets of International Restaurants Corp. — illegal and 
. invalid, and an Order that said transactions be treated as management at 5% and rental 


' at 5% agreements and that in the event the motels in question should refuse to reimburse 


i International retroactively, defendant Directors Perper, Savage and Milliman be required 
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to pay to International the ‘resulting loss; with Court costs and reasonable 
attorney's fees. 


Respectfully submitted, 


Jeremiah D. Griesemer 
Attorney for Appellants 
6416 Portal Avenue, S. E. 
Washington, D. C. 20031 
CERTIFICATE OF COUNSEL 
Jeremiah D. Griesemer, Attorney for Appellants, does hereby certify that 
the foregoing Motion for Rehearing is presented by him in good faith and not for 


the purpose of delay. 


Jeremiah D. Griesemer 


CERTIFI OF SERVICE 


This is to certify that a copy of the foregoing Motion for Rehearing was 


mailed, postage prepaid, to Richard W. Galiher, Esq., Attorney for Appellees, 


1215 - 19th Street, N. W., Washington, D. C. 20036 this first day of December, 1969. 


Jeremiah D. Griesemer 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BERNARD LYON FRISHMAN 
2045 Parkside Drive, N.W. 
Washington, D.C. 
Plaintiff 
v. Civil Action 


MILDRED M. STONEBRAKER _N®- 2142-66 
Turkey Point 
Edgewater, Maryland 

Defendant 


COMPLAINT 
(Balance Due on Promissory Note 


And Declaratory Judgment) 


1. This Court has jurisdiction of this cause of action, the 
amount in controversy exceeding Ten Thousand ($10, 000.00) Dollars. 

2. On or about June 26, 1963, defendant Mildred M. Stone- 
braker, for value received, made and delivered to plaintiff, Bernard 
Lyon Frishman, her promissory note in the sum of $39,642.20 pay- 
able in monthly installments of $550 commencing July 1, 1963 and 
continuing thereafter on the first day of each and every month until 
paid. A copy of said promissory note identified as Exhibit "A" is 
attached hereto and hereby made a part hereof as though recited at 
length. : 

3. The promissory note aforesaid provided, among other things, 
that all monthly payments after the first six were to be made by de- 
ducting $550.00 from the monthly rental due to defendant by plaintiff 
under a certain Agreement of Lease dated March 22, 1963, relative 
to Lot 852 and Square 107 and improved by premises 1835 K Street, 
N.W., Washington, D.C., and provided further that in the event of 


default under the aforementioned Agreement of Lease, the balance 
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then remaining unpaid on the promissory note at the date of such de- 
fault shall be deemed as cancelled and paid in full. 

4. Since November 1, 1964, defendant has failed and refused to 
make any payments on said promissory note alleging that the said 
lease heretofore mentioned was in default and that the promissory 
note was therefore cancelled and paidinfull. Plaintiff has demanded 
payment contending that the provision of the said promissory note 
relative to cancellation and payment was a penalty provision and was 
therefore unenforceable. 

5. No payments have been made on the promissory note afore- 
said since the payment due on December 1, 1964, and there is pres- 
ently due and owing on said promissory note the sum of $11,000.00. 

WHEREFORE, plaintiff demands: 

1. Judgment against the defendant in the sum of Eleven Thou- 
sand ($11,000.00) Dollars with interest from December 1, 1964. 

2. A declaratory judgment holding that the provision in the 
promissory note, forming the subject matter of this action, to the 
effect that in the event of default under an agreement of lease the 
balance then remaining unpaid on the promissory note shall be 
deemed as cancelled and paid in full is a penalty and is unenforce- 
able. 


Hilmer, Klavan & Krug 


By /s/ Stanley Klavan 
Attorneys for Plaintiff 


[Exhibit "A"] 


$39,642.20 June 26, 1963 


FOR VALUE RECEIVED, MILDRED M. STONEBRAKER, prom- 
ises to pay to the order of BERNARD LYON FRISHMAN, the suns of 
Thirty-nine Thousand Six Hundred Forty-two Dollars and Twenty 
cents. Dollars ($39,642.20) with interest at the rate of 6% per 
centum per annum. 


Said principal and interest payable in monthly installments of 
FIVE HUNDRED FIFTY Dollars ($550.00), with the privilege of tnak- 
ing larger payments in any amount, commencing July Ist, 1963, and 
thereafter on the Ist day of each and every month until paid; each in- 
stallment, when so paid, to be applied: first, to the payment of the 
interest on the amount of principal remaining unpaid and the balance 
thereof credited to the principal. It being understood and agreed that 
the first six (6) monthly installments are to be paid in cash by 
maker, and thereafter by payee deducting the amount of such monthly 
installment from the monthly rental due to maker by payee under a 
certain Agreement of Lease dated March 22, 1963, relative to Lot 852 
in Square 107 improved by premises known as 1835 K Street, N.W., 
in the District of Columbia; provided, however, that in event of de- 
fault under the aforementioned Agreement of Lease, the balance then 
remaining unpaid on this promissory note at date of such default shall 
be deemed as canceled and paid in full. 

And it is expressly agreed that if default be made in the payment 
of any one of the aforesaid installments when and as the same shall 
become due and payable, within the first six monthly installments, 
then and in that event, the unpaid balance of the aforesaid principal 
sum and accrued interest shall at the option of the holder hereof at 
once become and be due and payable, and in such event the maker, 
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and endorsers, if any, waive presentment for payment, protest for 


non-payment and notice of dishonor, and maker, and endorser, if any 
agree to pay all costs of collection, including reasonable attorney's 


fees. 


/s/ Mildred M. Stonebraker 


Address: Turkey Point, Edgewater, 
Maryland 
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ANSWER 


1,2. Defendant admits the allegations of Paragraphs 1 and 2 of 


Complaint. 

3. Defendant avers that the promissory note speaks for itself, 
and that the allegations of Paragraph 3 do not represent the full and 
complete terms thereof, and hence neither admits nor denies the 
allegations of said Paragraph 3. 

4. Defendant admits that no payments have been made under 
said promissory note after the payment due and paid on December 
1, 1964, and denies all the remaining allegations of said Paragraph 
4. Defendant alleges that Plaintiff has paid no rent under his lease 
of March 22, 1963, from which rent payments the payments due on 
said note were to be credited, since January 1, 1965, and that Plain- 
tiff has been otherwise in default under said lease since December, 
1964, and Defendant further alleges that no payment has been due 
and owing to Plaintiff under the said note since January 1, 1965. 

5. Defendant admits that no payments have been made on said 
note since the payment due and paid on December 1, 1964, but deny 
that any balance whatever is due and owing thereon. 


/s/ H. Max Ammerman 


/s/ Seymour Friedman 
Attorneys for Defendant 


[Certificate of Service] 
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PRETRIAL ORDER 
| 
Action for balance due on a promissory note and for a declara- 
tory judgment. | 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: | 
On June 26, 1963 the D executed a promissory note, copy of, 
which is marked as exhibit "A", attached tothe complaint, for ~ 
principal sum of $39,642.20, Thirty-nine Thousand six hundred 
forty-two dollars and twenty cents, payable in monthly installments 
of $550.00, commencing July 1, 1963. No payments have been made 


on said note after payment due and paid on December 1, 1964. 


THE PLAINTIFF CLAIMS that the promissory note provided, 
among other things, that all monthly payments after the first six 
were to be made by deducting $550.00 from the monthly rental due 
to D by P under a certain Agreement of Lease dated March 22, 1963, 
relative to Lot 852 and Square 107 and improved by premises 1835 
K St., N.W., Washington, D.C., and provided further that in the event 
of default under the aforementioned Agreement of Lease, the balance 
then remaining unpaid on the promissory note at the date of such de- 
fault shall be deemed as cancelled and paid in full. 

P asserts that payment should not have been stopped by D, as- 
serting that the provision of the note relative to cancellation of pay- 
ment was a penalty provision and was therefore unenforceable. | 

Since no payments have been made on the note since Dec. t: 1964, 
1964 the P seeks judgment in the sum of $19,800.00 with interest from 
Dec. 1, 1964 and a declaratory judgment for future payments under 
the note. | 
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THE DEFENDANT denies that any balance whatever is due and 
owing on said note'since the payment due and paid on or about De- 
cember 1, 1964, 

D alleges that P has paid no rent under his lease of March 22, 
1963, from which rent payments the payments due on said note were 
to be credited, since Fanuseyi-4965, and that P has been otherwise 
in default under said lease since December, 1964, (in failing to pay 
real estate taxes, failing to remove mechanic's liens filed against 
the property, failing to comply with the terms of the construction 
loan covering the property resulting in a foreclosure by the lender) 


and D further alleges that no payenent has been due and owing to P 


under the said note since danvery-1;1965; 
D demands that the complaint be dismissed with costs. 


STIPULATIONS 


The parties agree to file with the Clerk of the Court and to 
mutually exchange, on or before January 2, 1968, a list of the names 
and addresses of witnesses known to them, including expert witnes- 
ses, who have knowledge of any aspect of this case, indicating those 
who may be used at the trial. Impeachment witnesses are not to be 
included. 

Counsel for the P may take the deposition of the D and counsel 
for the D may take the deposition of the P provided no delay in the 
trial of the case results therefrom. 

The original of the note may be admitted in evidence at the trial. 

The lease between P and D of March 22, 1963, may be admitted 
in evidence without formal proof, if initialed by counsel for the par- 


ties. 
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The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be al- 
lowed them by their principals. | 


Pretrial Examiner 


Trial Attorneys 
Stanley Klavan, Esq., Atty. for P. 
Seymour Friedman, Esq., Atty. for D 


PLAINTIFF'S STATEMENT OF FACTS 


1. On March 22, 1963, the plaintiff Bernard Lyon Frishman in 
association with Murray B. Silverman and Seymour Stolzenburg, 
as tenants, entered into a written 99 year non-subordinated ground 
lease with Mildred M. Stonebraker for lot 852, square 107, prem- 
ises 1835 K Street, N.W., Washington, D.C. The purpose of the ac- 
quisition was to allow the development of the site by either remod- 
eling the existing structure for offices or razing it and construct- 
ing an office building. : 

2. The lease was negotiated on behalf of the tenants by oie 
erick W. Berens Sales, Inc., to whom tenants agreed to pay a com- 
mission of $25,000, and by legal counsel now deceased. The land- 
lord was represented and negotiations were handled for her by her 
husband H. Barse Stonebraker and by legal counsel. | 

3. Plaintiff, Bernard Lyon Frishman, has no independent a 
ollection of negotiating specific lease provisions having placed his 
trust and confidence in his representatives. | 

4, Two writings from plaintiff to defendant preceded the execu- 
tion of the lease. Said writings which were not accepted by defend- 
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ant consisted of a preliminary letter dated October 22, 1962, (Plain- 
tiffts Exhibit A 1) and a written option to lease bearing Bernard 
Frishman's signature and providing for acceptance by the defend- 
ant prior to 5:00 p.m. on Monday, January 7, 1963. (Plaintiff's 
Exhibit 1). The option to lease was prepared by plaintiff's agent, 
Frederick W. Berens Sales, Inc. 

5. The agreement of lease, dated March 22, 1963 (Plaintiff's 
Exhibit 2), was a combination option and lease which granted ten- 
ant for the consideration of $5,000 an option to lease on the terms 
therein set out, to be exercised no later than 4 months from the date 
of execution and upon payment of $24,000 as the first six month's 
rental and the additional sum of $24,000 as a building security de- 
posit. In addition, tenant, upon exercising of the option, was to ad- 
vance not more than $41,428.63 as full payment of the defendant's 
first deed of trust pursuant to paragraph 5 of the lease. 

6. The consideration of $5,000 for the option was paid by plain- 
tiff to defendant on March 22, 1963 (Plaintiff's Exhibit 4). 

7. Contemporaneously with the execution of the agreement of 
lease the plaintiff and Murray B. Silverman entered into a written 
Guaranty whereby they undertook all the responsibilities of the ten- 


ants under the lease until completion of the remodeling, rebuilding 


or erection of new improvements on the leased land (Plaintiff's Ex- 
hibit 3). 

8. On June 26, 1963, settlement was held at the District Title 
Insurance Company and plaintiff paid defendant the sum of $48,000 
representing security deposit and prepayment of six month's rent. 
(Plaintiff's Exhibit 5). In addition, he advanced defendant the sum 
of $39,642.20 to liquidate the first deed of trust on the property 
(Plaintiff's Exhibit 6), and received defendant's promissory note 
(Plaintiff's Exhibit 7). 
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9. On June 26, 1963 and December 4, 1963, there were supple- 
mental agreements to lease executed as a result of certain require- 
ment of the lending institution (Plaintiff's Exhibits 8 and 9). | 

10. Seymour Stolzenburg assigned all his rights in the lease 
of March 22, 1963, with amendments, to plaintiff on July 8, 1963 : 
(Plaintiff's Exhibit 10) and Murray B. Silverman did the same on. 
November 14, 1963 (Plaintiff's Exhibit 11). | 

11. On March 5, 1964, plaintiff and his wife made a construc- 
tion loan of $950,000 from the Public National Bank, for the purpose 
of remodeling premises 1835 K Street, N.W., Washington, D.C., and 
gave their promissory note (Plaintiff's Exhibit 12) secured by a 
deed of trust on the lease dated March 22, 1963, with amendments 
(Plaintiff's Exhibit 13). | 

12. Plaintiff contracted with Construction Associates, Inc. to 
handle the remodeling on the subject real estate and in the fall of 
1964, certain difficulties arose which led to the job being halted, | 
liens being placed against the real estate and a multitude of other 
problems, all as reflected in letters dated December 24, 1964, Jan- 
uary 5, 1965, January 14, 1965, and January 20, 1965 from Seymour 
Friedman, attorney for defendant, to the plaintiff (Plaintiff's Ex- 
hibits 14, 15, 16 and 17). | 

13. Mr. Friedman's letter of January 6, 1965, declares the | 
defendant's promissory note (Plaintiff's Exhibit 7) cancelled and 
paid in full and sets forth that this is being done without waiving | 
any of defendant's other rights. | 

14. The last payment of rent by plaintiff was made on Nove- 
ber 25, 1964, for the month of December and the balance on the note 
at that time was not reduced to reflect this payment, although $550. 


00 was retained by him from said payment. The balance on the note 
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reflecting this payment should have been $32,802.83. (Plaintiff's 
Exhibit 7). 

15. On January 28, 1965, the Public National Bank, acting 
through Francis G. Addison, Jr. and J. Hanson Beall, Trustees, 
foreclosed on its first deed of trust and bought in the leasehold in- 
terest of plaintiff, A deed from the trustees to the bank dated Fe- 
bruary 27, 1965, was recorded on April 22, 1965, among the land 
records of the District of Columbia (Plaintiff's Exhibit 18). 

16. On March 4, 1965, the defendant and Public National Bank 
entered into a written agreement of lease for aterm of 97 years 
and 4 months (Plaintiff's Exhibit 19) and on August 25, 1966, this 
lease was assigned to Harry L. Weisman and Edgar Weisman with 
defendant's consent (Plaintiff's Exhibit 20). This assignment re- 
leased the bank of all liability to defendant. 


Approved: /s/ Stanley Klavan 
Attorney for plaintiff 


/s/ Seymour Friedman 
Attorney for defendant 


DEFENDANT'S STATEMENT OF FACTS 


1. The subject property was not listed with Berens Company 
or anyone else for sale or lease, but defendant was always receptive 
to proposals from anyone. 

2. Jasper Moore, of the Berens Company, acting as Plaintiff's 
agent, approached defendant's husband, who acted as her agent 
throughout these'negotiations, indicated plaintiff's interest in a lease 
of the property for ninety-nine years; and submitted, after some 
discussion, the letter of October 22, 1962 from plaintiff. 

3. Moore was advised that an outstanding purchase option for 
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| 
the property prevented consideration of the proposal until after No- 


| 
vember 30, 1962 when the option would expire if not exercised. | 


4, About December 5, 1962 Moore again opened discussion on 
behalf of plaintiff indicating interest in a ninety-nine year lease at 
$48,000.00 yearly rent. Mr. Stonebraker indicated that the amount 
was satisfactory and that he would wish the first year's rent paid in 
advance, one year's rent paid in escrow for the term of the lease as 
a security deposit, and that tenant assume on existing first mort- 
gage of about $42,000.00. : 

5. A conference was arranged about December 10, 1962 at 
plaintiff's office at which plaintiff, Mr. Stonebraker, Mr. Moore, and 
plaintiff's associates, Silverman and Ahrends, together with 


Mr. Wayne Kendrick, defendant's financial advisor, were SECESES 
Mr. Ahrends explained that plaintiff needed the existing mortgage 
paid off in order to secure construction financing for a new build- 
ing and stated that defendant could borrow the necessary sum from 
a bank and pay off the new loan from the rent to be received. When 
plaintiff indicated that at the moment he wished only a memorandum 
of agreement, without payment, to permit securing plans and finane- 
ing, the meeting broke up without resolution, Mr. Moore stating | that 
he would discuss the matter further with his principals and commu- 
nicate with Mr. Stonebraker. | 

6. On or about December 28, 1962 Mr. Moore telephoned Mr. 
Stonebraker and offerred a $5,000.00 cash payment for an option to 
lease and stated that plaintiff would agree to a rent of $48,000. 00 
per year, with one year payable in advance, and a loan to defendant 
sufficient to pay off the existing mortgage, which loan would be re- 
paid at $550.00 a month, which was the amount payable under the 
existing mortgage, but with interest at the best available rate, not 
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to exceed 6% instead of the 3% rate applicable to the existing mort- 
gage. 

7. A meeting was arranged at Mr. Moore's office on Decem- 
ber 31, 1962 at which meeting the plaintiff and his principals, to- 
gether with Mr. Stonebraker and Mr. Kendricks were present, and 
agreement was reached on substantially all terms including rent, 
the agreement for a loan to pay off the existing mortgage, and pro- 
visions for repayment thereof at $550.00 per month with the best 
interest rate available, not to exceed 6%. 

8. In the telephone conversation from Moore preceding the 
meeting of December 31, or at that meeting, the proposal was made 
explicit on behalf of plaintiff that the note which would be given to 
evidence repayment of the loan of approximately $42,000.00 for pay- 
ing off of the mortgage would be payable at the rate of $550.00 per 


month out of the ground rent to be paid by plaintiff, and would be 
cancelled if plaintiff should default under the lease. Neither Mr. 
Stonebraker nor defendant in any way requested, suggested or re- 


quired that the cancellation clause be inserted; but the proposal was 
accepted when made on behalf of plaintiff. 

9, Following the meeting of December 31, 1962 plaintiff had 
prepared, executed, and delivered to defendant the undated "option 
for lease’ which contained a summary of all the provisions agreed 
upon, including in paragraph 9 thereof the provisions regarding the 
terms of repayment of the note herein issued. 

10. A lease and supplementary agreements were subsequently 
negotiated by counsel for plaintiff and defendant reflecting, with ap- 
propriate additional provisions and some modifications (none here 
involved) the terms of the option for lease. The option itself was 
subsequently exercised by plaintiff and the lease became effective. 
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Settiement under the lease was held at District Title Company and 
a note incorporating all of the terms agreed upon, including provi- 
sion for payment out of rents payable after the first six months and 
for cancellation in the event of default, pursuant to letter of instruc- 
tion from plaintiff's counsel under date of June 25, 1963. | 

11. As of February 1, 1965, as a result of defaults under the 
lease by plaintiff consisting of failure to clear mechanics liens, and 
suffering a foreclosure under its construction loan deed of trust, the 
lease between plaintiff and defendant was cancelled and terminated. 

12. Rent under this lease was received through January Si 
1965; and payments under the note in issue were credited through 
December 31, 1964. | 

13. Pursuant to provision in the lease incorporated at the re- 
quest and for the benefit of plaintiff's lender, the foreclosing con- 
struction lender was authorized to and did within thirty days after 
termination of the instant lease, enter into a new lease for the prop- 
erty with defendant on substantially similar terms and conditions; 
and defendant has continued to receive rent under that lease since 


its execution. All mechanics liens were removed. 
Approved: 


/s/ Seymour Friedman, 
Attorney for Defendant 


/s/ Stanley Klavan, Esq. 
Attorney for Plaintiff 


[Plaintiff's Exhibit A-1] 


October 22, 1962 


Mr. Barce Stonebraker 
Mrs. Mildred Stonebraker 
Turkey Point 

Edgewater, Maryland 


Re: Property Located at 1835 K Street, N.W. 
Lot 852, Square 107 


Dear Mr. and Mrs. Stonebraker: 
We hereby offer to lease the above-captioned property on the 
following terms and conditions: 


I. Term of lease to be for 99 years beginning May 
1, 1963, or as soon thereafter as possession of 
the entire building can be delivered, but in no 
event not later than September 1, 1963. 


Rental to be $48,000 per year net, net to the 
owners. We agree to pay the real estate taxes 
and other expenses incidental to the ownership 
and operation of the improvements. 


We agree to remodel the building within one year 
from the execution date of the lease and shall have 
the privilege of securing satisfactory financing for 
this purpose, it being expressly understood and 
agreed that the ground lease shall at all times re- 
main'a prior obligation and that any deeds of trust 
or mortgages placed upon the property shall be 
subordinate to the said lease. 


We, as lessees, will furnish a completion bond for 
the remodeling of the building and include you as 

2 co-insured under liability insurance which we will 
place on the improvements. 


We agree to pay you the sum of $5,000 upon execu- 
tion of the lease, an additional $15,000 six months 
thereafter, and the balance of the first year's rent 
shall be paid in monthly installments; thereafter 
each subsequent year's rent shall be paid in regu- 
lar monthly installments of $4,000 each. 
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We agree that Frederick W. Berens Sales, Inc., 
are acting as our agents in connection with this 
proposed lease and we will pay them any broker- 
age fees due for their services. 


If the above proposal is acceptable to you, a lease in the form 
customarily used in the District of Columbia will be prepared and 
executed by yourselves and the undersigned. 

This offer expires at 5:00 p.m. on Friday, October 26, 1962. 


Very truly yours, 


/s/ Bernard Frishman 


[Plaintiff's Exhibit 1] 


OPTION TO LEASE 


In consideration of the sum of $5,000, receipt of which is here- 
by acknowledged, the undersigned Mildred M. Stonebraker, herein- 
after known as the Landlord, does grant unto Bernard L. Frishman 
as Trustee, hereinafter known as the Tenant, an option for a period 


of four months to enter into a lease for the land and improvements 
thereon known as 1835 K Street, N.W., Washington, D.C.; the said 
property being designated on the Land Records of the District of Co- 
lumbia as Lot 852 in Square 107. 

If the Tenant elects to exercise this option, he and the Landlord 
shall enter into a lease, which shall include but not be limited to the 
following terms and conditions: | 

I. The lease shall be for a period of 99 years at and for a net 
annual rental of $48,000, to be paid as follows. The first year's 
rent shall be paid in cash at the time of the execution of the lease, 
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and thereafter the rent shall be paid in equal monthly installments 
of $4,000, beginning 12 months after the date of execution. 

2. The lease shall provide that at the expiration of the first 22 
years, the annual base rent shall be adjusted and determined by an 
appraisal to establish the fair market value of the land at that time 
and the s2id rent for the next 10 years thereafter shall be a sum 
equal to six percent of the said determined value of the demised 
premises as such (not to include the improvements created there- 
on). Similarly, for each 10-year period, the rental shall be so ad- 
justed and determined by reappraisal of the land value, and the base 
rent shall be predicated upon six percent of such value. In no event 
shall the annual rental be less than the $48,000 recited herein. The 
costs of all appraisals are to be borne equally by the Landlord and 
the Tenant. 

3. It is understood that the Tenant shall take possession of the 
demised premises upon date of the execution of the lease without 
obligation on the part of the Landlord to give notice to any of the 
tenants to vacate the premises, or to take other action to deliver 
the building without tenancy. 

4. It is understood that this leasehold shall be at all times the 
prior lien on the property and shall not be subordinated to any other 
liens or mortgages which may hereinafter be placed on the property; 
it being expressly agreed, however, that the Tenant's right to sell or 
lease, or mortgage, pledge or otherwise encumber his leasehold 
shall be unlimited and unrestricted. 

5. The lease shall provide that the Tenant shall pay all real 
estate taxes, water and sewer charges, any assessment — general 
or special — hereinafter levied upon the property, and all fees and 


charges for any utilities supplied to the premises, as additional rent 
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and that the $48,000 herein referred to shall be an absolute net 
rental to the Landlord. | 

6. The Landlord warrants that she is the owner in fee simple 
of the demised property and her title is good of record and in fact. 

7. The Landlord understands that the Tenant desires a lessee's 
title insurance policy from the District Title Insurance Company and 
will forthwith order the same. If such a policy can be procured with- 


out exceptions, the Tenant will bear the expense thereof. If such a 
| 


policy cannot be procured without exceptions, the Landlord agrees 
’ to pay the Title Company for the cost of a title search and the issu- 
ance of a title binder. | 

8. Real estate taxes, water rent and similar charges are to be 
adjusted to the date of the execution and delivery ofthe lease. Taxes, 
general and special, are to be adjusted according to the certificate 
of taxes issued by the Assessor of the District of Columbia, except 
that assessments for improvements completed prior to the date of 
closing, whether assessment has been levied or not, shall be paid by 
the Landlord. The risk of loss or damage to said property by fire 
or casualty is assumed by the Landlord until date of delivery. | 

9. It is understood that there is an existing first mortgage on 
the property in the amount of approximately $42,000. The Tenant 
agrees to lend to the Landlord, or arrange to be loaned to the Land- 
lord, a sum equal to the amount remaining unpaid on the said mort- 
gage, at the time of executing the lease; said loan to bear interest at 
not more than six percent and to be repaid at the rate of $550.00 per 
month, including interest, until paid in full. In the event of any de- 
fault on the part of the Tenant of any of the terms of the final lease, 
this loan shall be canceled and the Landlord released from any fur- 
ther obligation to repay any amount remaining unpaid thereon at the 
time of such default. 


JA 20 


10. It is understood that the Tenant shall have the right to re- 
model the existing improvements or to construct new improvements 
on the land, having a value not less than the replacement costs of 
the existing building. 

ll. It is understood and agreed that the Tenant shall have the 
right to designate who shall execute the lease, which may be in cor- 


porate form, but he agrees that he and his associates shall be per- 


sonally liable thereon until the contemplated improvements are com- 
pleted and the Landlord is exhibited complete releases of all liens 
for work and material furnished thereon. 

12. If the Tenant elects to exercise this option any time during 
the term thereof, the Landlord agrees to rebate to him the sum of 
$1,000 per month for each month remaining in the term of this op- 
tion, after notice by the Tenant of his determination to exercise 
same. 

13. Upon notification by the Tenant of his election to exercise 
the option, a formal letter embodying the terms herein stated and 
such other provisions customarily provided in leaseholds covering 
land in the District of Columbia shall be executed between said par- 
ties. 

It is understood that this option is not transferrable without the 
written consent of the Landlord. 

It is also understood that Frederick W. Berens Sales, Inc., is 
acting as the Agent for the Tenant, and the Tenant agrees to com- 
pensate the Agent for its services if and when a formal lease is ex- 
ecuted. 

It is further understood that this option to lease shall be ac- 
cepted by the Landlord prior to 5:00 p.m. Monday, Jamary 7, 1963. 
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/s/ Mildred M. Stonebraker 
/s/ Bernard L. Frishman 


Frederick W. Berens Sales, 
Inc. 


[Plaintiff's Exhibit 2] 
AGREEMENT OF LEASE 


This Agreement of Lease made this 22nd day of March 1963 by 
and between MILDRED M. STONEBRAKER, hereinafter designated 
Landlord, and BERNARD LYON FRISHMAN, MURRAY B. 'SILVER- 
MAN, and SEYMOUR STOLZENBURG, hereinafter collectively des- 
ignated Tenant: | 

WITNESSETH: | 
That in consideration of the rents, hereinafter reserved and | 

the covenants and agreements herein contained, the Landlord has 
agreed to lease and hereby does demise and lease to Tenant, and 
the Tenant has agreed to take and lease from the Landlord the prem- 
ises described as Lot 852 in Square 107 in the Land Records of the 
District of Columbia, together with improvements thereon known as 
1835 K Street, N.W., Washington, D.C., such leasing to be for the 
term, at the rentals, and on the conditions hereinafter stated: : 

1. The lease shall be for a term of ninety nine (99) years, which 
term shall begin on the date of payment to Landlord by Tenant of the 
first six-month's rental hereunder, and deposit of the building Se- 
curity Deposit, as provided in Paragraph 2 below, which date shall 
be termed herein the "Effective Lease Date", and shall terminate 
without notice, request or demand therefor at the termination of 
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ninety nine (99) years from said Effective Lease Date; and the Ten- 
ant hereby expressly waives any notice to vacate the leased prem- 
ises and agrees that from and after the termination date hereof 
Landlord shall be entitled to possession of the premises and to all 
the benefits of provisions of law respecting the summary recovery 
of possession of premises from a Tenant to the same extent as ifa 
statutory or other notice had been given. 

2. (a) As basic rental for the demised premises, Tenant shall 
pay to Landlord for the first twenty two (22) years of the term here- 
of, the sum of Forty Eight Thousand ($48,000.00) Dollars per year 
during the term hereof, which sum shall be paid as follows: On the 
Effective Lease Date, the sum of Twenty Four Thousand ($24,000.- 
00) Dollars shall be paid in full for the first six-months of the lease 
term hereinunder; and thereafter said sum shall be paid at the rate 
of Four Thousand ($4,000.00) Dollars per month, in advance, on the 
monthly anniversary of the Effective Lease Date. 

(b) At the termination of the first twenty two (22) years of the 
term hereof, and at the termination of each ten (10) year period 
thereafter, the basic rent set forth in Paragraph (2) above shall be 
adjusted, at Landlord's option, as follows: The Landlord and Ten- 


ant shall each designate an M.A.I. appraiser, and said appraisers 


shall designate a third M.A.I. appraiser. Said appraisers shall by 
majority vote agree upon the fair market value of the leased prem- 
ises, as of the close of such twenty two (22) and ten (10) year terms, 
as appropriate; and for purposes of such appraisal the leased prem- 
ises at the date of such appraisal shall include only the land covered 
hereby as if vacant, unencumbered, unimproved, and not under lease. 
Landlord and Tenant shall each pay the cost of the appraiser desig- 
nated by him and half the cost of the third appraiser appointed as 
aforesaid, and shall share equally in any other costs attendant there- 
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on. After receipt of the appraisal of fair market value, as pro~ 
vided above, agreed upon by a majority of the appraisers, the annual 
rental for the next ten year rental term hereunder shall be six per 
cent (6%) of the said agreed appraised value, but in no event less, 
than Forty Eight Thousand ($48,000.00) Dollars per year, and said 
adjusted rental shall be payable in twelve (12) equal monthly install- 
ments in advance on the monthly anniversary date of the Effective 


Lease Date hereunder. 
(c) In addition to the basic rent as aforesaid, Tenant shall pay 
as additional rent hereunder all taxes, assessments, insurance, 
water and sewer charges and rents, and all other charges and 
expenses of whatever nature and kind imposed, incurred or assessed 
during the term of this lease incident to ownership and operation of 
the land, demised premises, and improvements thereon just as 
though the Tenant were the owner of said property, except income 
and estate taxes applicable to the rentals received or ownership of 
the subject property by Landlord; and Tenant on request shall fur- 
nish evidence to Landlord of such payment. Tenant shall have the 


right to contest or review by legal proceedings or in such other | 


manner as may be permitted by law (which, if instituted, shall be 
conducted promptly at Tenant's own expense and free of all ex- 3 
pense to Landlord), any tax, assessment, water charge, sewer 

rent or other charge, or other governmental imposition, duties and 
charges aforementioned, upon condition that, before instituting any 
such proceedings, Tenant shall pay (under protest) such tax, assess— 
ment, water charge, sewer rent or other charge or other govern- 
mental imposition, duties and charges aforementioned, or, unless 
the institution cf the proceeding shall suspend the collection there- 
of, furnish to Landlord a performance bond satisfactory to Land- 
lord sufficient to cover the amount of the contested item or items, 
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securing the payment of such contested item or items and all in- 
terest and costs in connection therewith when finally determined, 
together with consent of the mortgagee, if required. Notwithstand- 
ing the furnishing of any such bond or security, Tenant shall pay all 
such items at least forty-five (45) days before the time when the 
demised premises or any part thereof would be forfeited. The legal 
proceedings herein referred to shall include appeals from any 
orders or judgments therein, and such proceedings shall be prose- 
cuted to final adjudication with reasonable dispatch. In the event of 
any reduction, cancellation or discharge, Tenant shall pay the 


amount that shall be finally levied or assessed against the demised 
premises or personal property or adjudicated to be due and payable 
and if there shall be any refund payable by the governmental author- 
ity with respect thereto, Tenant shall be entitled to receive and re- 


tain the same. Landlord will promptly execute, at Tenant's request, 
any document that may be necessary and proper to permit Tenant 
to institute and maintain any such proceeding. 

(d) In addition to the foregoing rental payment, Tenant shall, 
on the Effective Lease Date, deposit with District Title Company 
the sum of Twenty Four Thousand ($24,000.00) Dollars as a build- 
ing Security Deposit, which shall be held as security for the per- 
formance by Tenant of its obligation to remodel or rebuild the im- 
provements on the demised premises as set forth in Paragraphs 
3 and 4 below; and Tenant shall be entitled to any interest which 
may be earned on said sum while so held. If, by January 15, 1964 
Tenant shall have failed to secure possession of the individually 
rented or leased units in the demised premises, such failure shall 
constitute a default under this lease, and,in addition, any other rights 
and remedies Landlord may have with respect to such default, Land- 
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lord shall be entitled to receive and retain the said building Security 
Deposit as liquidated damages for said default. If, however, by ! 
January 25, 1964 Tenant shall have secured possession of all the in- 
dividually leased units in the demised premises, and shall have 
begun the remodeling or new construction of the improvements as 
provided in Paragraph 4 hereof, the said Building Security Deposit 
shall be applied by Landlord to the payment of the basic rental here- 
under for the next full six-month period beginning on or after J. anu- 
ary 15, 1964. : 
However, if the Tenant shall have promptly taken all necessary 
steps, and diligently proceeded, to obtain possession of the individu- 
ally rented or leased units in the demised premises, and has been 
unable to secure possession of such units or any of them, due to re- 
fusal of the occupants of such units to comply with notice and de- 
mand to vacate the same, and Tenant herein shall have instituted 
appropriate proceedings in accordance with applicable laws to ob- 
tain possession of such units and is prosecuting such proceedings 
with reasonable due diligence, then in such event, under this Para- 
graph 2 (d), the time for obtaining of possession by Tenant shall be 
extended beyond January 15, 1964 until the final disposition of any 


such proceedings, and during such additional time Tenant shall not 


be deemed to be in default hereunder. 

3. Tenant acknowledges that he is leasing the subject property 
"As Is", and with full knowledge of notice of building violations is- 
sued by the District of Columbia; and it shall be the duty and re- 
sponsibility of Tenant at his own and sole expense to correct or re- 
pair, and comply with, any such deficiencies or violations in con- 
formity with requirements of the District of Columbia. It shall be 
the further duty and obligation of the Tenant to obtain possession 
of the individually rented or leased units presently occupied in the 
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demised premises; and Landlord represents that all such occupan- 
cies are on a month to month tenancy, or under leases terminable 
on thirty days notice, except one office rental unit, designated as 
Suite 201, which is occupied under a lease expiring on the 31st day 
of October, 1963. Tenant shall bear all costs, including legal fees, 
as may be required and incident to Tenant's obtaining of possession 
of such rental units as provided herein. 

4. (a) As additional consideration for this lease, Tenant shall 
be required either to remodel the existing improvements into and 
for use as an office building, or to raze or demolish the existing 
improvements and erect on the subject property an entirely new 
office building. Tenant may, with the prior written approval of Land 
lord, which approval may be granted or withheld in Landlord's sole 
discretion, remodel or erect any improvements on the subject prop- 
erty for use for any purpose other than, or in addition to use, as an 
office building, which may permissible under zoning and other gov- 
ernmental rules and regulations applicable to the premises. In either 
event Tenant shall be required to begin such work not later than Janu- 
ary 15, 1964, and to prosecute such work with diligence to comple- 
tion. Before beginning such work Tenant shall furnish to Landlord 
a completion bond satisfactory and acceptable to Landlord to assure 
completion of the remodeling or rebuilding work free and clear of 
liens and substantially in accordance with the approved plans there- 
for. 


(ob) Plans for remodeling, or demolition and new construction, 


as provided herein must be submitted to and approved by the Land- 


lord in writing before any work shall commence thereon, and Land- 
lord shall not unreasonably withhold approval of such plans; and 
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failure of the Landlord to notify Tenant of such approval or disap- 
proval within thirty (30) days after receipt thereof shall be deemed 
for all purposes hereof to constitute approval thereof. Landlord 
shall not be entitled to payment of any compensation for granting 
such approval, except that he may secure reimbursement of rea~ 
sonable architect's fees for reviewing such plans, not however, to 
exceed the sum of Two Hundred Fifty ($250.00) Dollars. Plans for 
remodeling of the existing improvements shall be of such scope and 
nature that the total cost of such work shall not be less than Four 
Hundred Thousand ($400,000.00) Dollars; and plans for new construc- 
tion to replace the existing improvements after razing or demoli- 
tion thereof shall be of such scope and nature that the total cost | 
of such work shall be not less than Six Hundred Thousand ($600,- 
000.00) Dollars for the work covered thereby. For purposes here- 
of, the costs of such work include, in addition to the costs of labor, 
materials, and subcontracts in connection therewith, the costs of 
securing necessary construction and/or permanent loan financing 
for said work, and interest payable during construction thereon. | 

(c) Landlord will not subordinate her fee in the land covered 
hereby to, nor encumber her fee for the purpose of securing, any 
financing for remodeling or construction on the subject property 
which Tenant may secure pursuant hereto. Landlord shall have | 
the right to sell, mortgage or otherwise encumber her said fee | 
in the land; and Tenant shall have the right to sell, lease, mort-. 
gage, or otherwise encumber his leasehold interest hereunder, | 
provided however, that any default hereunder which would entitle 
Landlord to possession of the demised premises shall ipso facto’ 
extinguish and terminate any lien or right in this lease created by 
by the Tenant, and any lien established by, or assignment of this 
lease by Tenant shall expressly so provide. | 
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(d) If Tenant shall elect, under Paragraph (a) hereof, to raze 
and demolish the existing improvements, instead of remodeling 
the same, Landlord shall be fully and solely entitled as the owner 
of such premises to take credit for all and any losses or obsoles- 
cence in connection with or resulting therefrom. 

(e) Whenever the Tenant, pursuant to the provisions of this 
lease, is required to restore, repair or erect any building on the 
demised premises within a particular time limit, or at or before a 
specified date, and if the Tenant should in good faith be delayed in 
such work or restoration, repair or erection by any strike, lock- 
out, fire or other casualty beyond his control, and not due to his 
fault or negligence, then in such event, the period of delay 


occasioned by any such strike, lockout, fire or other casualty shall 


be added to the particular time limit otherwise provided herein, and 
the Tenant shall not be in default if he shall complete such work of 
restoration, repair or erection within the stipulated time limit, 
increased by a period of time equal to such period of delay. 

5. At the Effective Lease Date, Tenant shall advance on behalf 
of the Landlord the sum of Forty One Thousand Four Hundred Twenty 
Fight Dollars and Sixty Three Cents, ($41,428.63) or such lesser 
balance as will then be due thereunder as payment to Perpetual 


Building Association in full for the balance of the existing first trust 
on the demised premises, so that the premises shall be free and 


clear of said encumbrance at such date; for which advanced sum 
Landlord shall give her promissory note, payable as provided 
hereinafter. Landlord shall repay such advance, together with inter- 
est on the unpaid balance of such advance, at the best rate of interest 
obtainable, but not more than six per cent (6%) per annum, at the rate 
of Five Hundred Fifty ($550.00) Dollars per month, including both 
principal and interest, to be credited first against the interest due 
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and the balance in reduction of the unpaid principal amount; such 
payments to be made, during the first six-months of the lease term, 
in cash by Landlord to Tenant, and after the first six-months of the 
lease term, by deduction from the monthly rental payment due from 
Tenant as provided above; Landlord to have the right of prepayment 
of the balance thereof, in whole or part, at any time. In the event, 
however, ofa default under this lease by Tenant as provided herein- 
after, in addition to any other rights and remedies which Landlord 
may possess with respect to such default, the entire balance of this 
advance remaining unpaid at the date of such default, and the prom- 
issory note evidencing the same, shall be regarded and treated as 
cancelled and paid in full. | 

6. The premises demised hereunder shall not include, and the 
Landlord may within a reasonable time after the Effective Lease 
Date, remove, the four or five air conditioning units located in the 
basement of the demised premises together with the office and per- 
sonal furniture and furnishings in the building office and in Land- 
lord's own apartment No. 806. 

7. (a) Tenant shall at his sole cost during the terms hereof 

maintain insurance in amounts and with companies satisfactory to 
Landlord for public liability, and for fire and extended coverage 
insurance covering the demised premises, boiler insurance, and 


other appropriate casualty insurance as may be agreed upon, such 
amounts to be not less than Eighty Per Cent (80%) of the full insur- 
able replacement cost of the then existing improvements on the 
property above foundation walls and without deduction for depre- 
ciation; and Landlord shall be expressly included as a beneficiary 
under all such policies. | 

(b) If, before the Effective Lease Date, the existing improve- 


ments and premises shall be substantially destroyed, by fire or by 
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other casualty so that such property cannot be effectively used or 
restored for Tenant's purposes hereunder through use of the pro- 
ceeds of any insurance available with respect to such casualty, this 
lease may, upon prompt written notice from Tenant, be cancelled 
and terminated forthwith. If within thirty (30) days after such fire 
or other casualty, notice of election thus to terminate this lease 
shall not have been received by Landlord, this lease shall remain 
in full force and effect and the proceeds of any applicable insurance 
shall be used, to the extent necessary and appropriate, to the res— 
toration of the premises in the same state and condition as before 
said fire or other’ casualty, or, at the election of Tenant, such part 
of the proceeds of any applicable insurance shall be distributed 
directly to Tenant for application by him toward the cost of remod- 
eling, rebuilding or new construction as permitted hereunder; but in 
such event the date of distribution of such proceeds to Tenant shall 
be the Effective Lease Date hereunder, and this lease shall be and 
become immediately effective, and all the other provisions hereof 
shall thereupon become effective as of that date. In addition to 

any insurance which may presently be maintained by the Landlord, 
Tenant may, at his option and at his own cost, place and carry on the 
demised premisés between the date of execution hereof and prior to 
the Effective Lease Date, such additional fire or other casualty in- 
surance as it may deem desirable or necessary; and in the event of 
fire or other casualty, Tenant shall be entitled to use the proceeds 


of such insurance in addition to any proceeds otherwise available in 


accordance with this paragraph for purposes of restoration, remod- 
eling, rebuilding or new construction. However, if Tenant, notwith- 
standing the availability of insurance proceeds as set forth herein, 
shall elect because of destruction by fire or other casualty to ter- 
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minate this lease, the proceeds of any insurance which Tenant may 
have procured hereunder shall be turned over to the Landlord as | 
partial reimbursement for the casualty loss to the premises. 

(c) If there shall be a mortgage or deed of trust applicable to 
the improvements on the demised premises during or after their | 
remodeling or reconstruction by Tenant, the fire and other cas- 
ualty insurance policies shall be payable under the standard mort~ 
gage clause to the holder of such mortgage, subject to an agreement 
on the part of the Mortgagee that the proceeds thereof will be applied 
to the cost of rebuilding, but that if for reasons beyond the control of 
Tenant and the Mortgagee the buildings cannot be rebuilt, then such 
proceeds shall be applied first to the payment of the outstanding | 


loan and any balance thereof to go to the Landlord. Insurance cover- 
age herein provided shall be for the benefit of both the Landlord and 
the Tenant as their respective interests may appear, and so long) as 
this lease remains in effect all sums payable hereunder shall be 
paid to and held by the Tenant who shall hold same as a trust fand 
for the purpose of repairing or restoring the improvements that | | 
have been damaged or destroyed. Copies of such policies or cer- 
tificates showing such insurance to be in effect shall be furnished 

to the Landlord upon request therefor. Subject to the foregoing and 
regardless of the amount recovered under said fire and extended 
insurance policy, in case of damage to or destruction of the improve- 
ments covered hereby, the same shall be repaired and restored by 
Tenant at no cost to Landlord, to as nearly as possible their value, 
condition, and character immediately prior to such damage or de- 
struction; provided, however, that in event such damage or destruc- 
tion shall occur within the last five (5) years of the lease and such’ 
damage in so extensive as to require the replacing of fifty per cent 
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(50%) or more of the improvements on the leased land, the Tenant 
may thereupon, within sixty (60) days after the occurrence of said 
damage, elect to cancel and terminate this lease by giving written 
notice to the Landlord and all further liability of either party as 
against the other shall cease as of that date and the proceeds of 


any insurance covering such damage shall, subject only to any 


prior right of a bona fide Mortgagee of the improvements, be di- 
vided as between the Landlord and the Tenant, so that the Land- 
lord's portion thereof shall be that proportion which the then 
number of the expired lease years bears to the entire lease hereof. 

8. (a) Entire Premises. In the event the demised premises 
shall be acquired in entirety by authority of any governmental agency 
in the legal and valid exercise of its power of eminent domain or 
private purchase in lieu thereof, and such taking relates to the en- 
tire fee simple title to the demised premises, as well as to the 
rights, titles, and interests of the Tenant, then this lease shall ter- 
minate and there shall be an abatement in the payment of all rentals 
_and other sums payable by the Tenant under the terms of this lease 
accruing thereafter. 

(ob) Partial Taking. If, during the continuance of this lease, any 
portion of the demised premises less than the whole shall be so ac- 
quired by authority of any government or governmental agency in the 
legal and valid exercise of its power of eminent domain or by private 
purchase in lieu thereof, and the portion so taken shall comprise 
more than thirty percent (30%) of the area of said premises, the Ten- 
ant at its sole option may, at least thirty (30) days prior to the effec- 
tive date of such taking, declare this lease terminated as of the ef- 
fective date of such taking; and upon surrender of the entire prem- 
ises by Tenant there shall be an abatement in the payment of all 
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rentals and other sums payable by Tenant hereunder accruing after 
such effective date. In the event of a partial taking which shall not 
result in termination of this lease, whether of more or less than 
thirty percent (30%) of the area of said premises, the basic rental 
as defined in Paragraph 2 hereof accruing thereafter shall be re- 
duced in the same proportion that the lot area of the land so taken 
bears to the total area of the leased land immediately prior to such 
(c) (1) Distribution of Proceeds. In the event of any taking or 
private purchase in lieu thereof of the entire premises as herein- 
above set forth, the Landlord shall be entitled to receive from the 
award or proceeds thereof: | 
(i) All of its expenses and charges, including reasonable coun- 
sel fees, in connection with such taking or sale; | 
(ii) The fair market value immediately prior to such taking or 
sale (as if vacant, unencumbered, unimproved, and not under lease) 
of the land thus taken or sold, which, during the first twenty two (22) 
years of the lease term shall be fixed at Eight Hundred Thousand 
($800,000.00) Dollars, and thereafter shall be equal to the appraised 
value determined as provided in Paragraph 2 (b) above; and | 
(iii) ‘That part of any balance then remaining, subject to the 
prior rights of any leasehold mortgagee of the improvements then 
on the property, determined as follows: | 
(A) Either the present value of the existing improvements on 
the land less such proportion thereof as the number of years from 
the Effective Lease Date to the date of such taking or sale bears to 
the present useful life of the said improvements, or, if the existing 
improvements have been razed and replaced with new construction, 


such proportion of the fair market value of such new improvements 


erected by Tenant and on the demised premises at the date of such 
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taking or condemnation, as the number of years from the date of 
completion of such improvements to the date of such taking or sale 
is of the number of years of the lease term then remaining here- 
under. 

(iv) Any balance then remaining shall be divided between Land- 
lord and Tenant in such amounts as will reasonably and equitably 
recompense them for any reduction in earnings, value of their inter- 
ests or investments in the property, or other loss, if any, which may 


be suffered as a result of such taking or purchase; said amounts to 


be determined, if the parties cannot otherwise agree, by arbitration 
as provided hereafter. 

(2) In the event of a partial taking or purchase in lieu thereof 
which results in termination of this lease, as hereinabove set forth, 
the Landlord shall be entitled to receive from the award or proceeds 
thereof: 

(i) All of its expenses and charges, including reasonable coun- 
sel fees, in connection with such taking or sale; 

(ii) The fair market value immediately prior to such taking or 
sale (as if vacant, unencumbered, unimproved, and not under lease) 
of the entire tract of land multiplied by the percentage thereof thus 
taken or sold, which during the first twenty two (22) years of the 
lease term shall be fixed for the entire tract at Eight Hundred Thou- 
sand ($800,000.00) Dollars, and thereafter shall be equal to the ap- 
praised value determined as provided in Paragraph 2 (6) above; and 

(iii) Either the present value of the existing improvements on 
the land multiplied by the percentage thereof thus taken or sold, less 
such proportion thereof as the number of years from the Effective 
Lease Date to the date of such taking or sale bears to the present 
useful life of the said improvements, or, if the existing improve- 
ments have been razed and replaced with new construction, such 
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proportion of the fair market value of such new improvements erect: 
ed by Tenant and on the demised premises at the date of such taking 
or condemnation, multiplied by the percentage thereof thus taken or 
sold, as the number of years fromthe date of completion of such 
improvements to the date of such taking or sale is of the number of 
years of the lease term then remaining hereunder. | 

(iv) Any balance then remaining shall be divided between Land- 
lord and Tenant in such amounts as will reasonably and equitably te- 
compense them for any reduction in earnings, value of their inter— 
ests or investments in the property, or other loss, if any, which may 
be suffered as a result of such taking or purchase; said amounts to 
be determined, if the parties cannot otherwise agree, by arbitration 
as provided hereafter. | 

(3) In the event of a partial taking hereunder, or private pur- 
chase in lieu thereof, which does not result in termination of this | 
lease, the Landlord shall be entitled to receive out of the condem- 
nation award or proceeds thereof: : 

(i) All of its expenses and charges, including reasonable coun- 
sel fees, in connection with such taking or sale; i 

(ii) The fair market value immediately prior to such taking or 
sale (as if vacant, unencumbered, unimproved, and not under lease) 
of the entire tract of land multiplied by the percentage thereof thus 
taken or sold, which, during the first twenty two (22) years of the 
lease term shall be fixed for the entire tract at Eight Hundred Thou- 
sand ($800,000.00) Dollars, and thereafter shall be equal to the ap- 
praised value determined as provided in Paragraph 2 (b) above; and 

(iii) From the balance then remaining, the Tenant shall be en- 
titled to receive such portion thereof as shall be reasonably required 


to finance the repair and restoration of any damaged portion of the 
| 
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puilding or building equipment remaining after such partial taking, 
to the end that such building may be restored to a complete usable, 
architectural unit; and Tenant convenants and agrees to use such 
funds only for such purposes. Any remaining balance shall be di- 
vided between Landlord and Tenant in such amounts as will reason- 
ably and equitably recompense them for the reduction in earnings, 
and value of their interests or investments in the property, or other 
loss, if any, which may be suffered as a result of such partial tak- 
ing or purchase; said amounts to be determined, if the parties can- 
not otherwise agree, by arbitration as provided hereafter. How- 
ever, if the holder of any mortgage or deed of trust on the improve- 
ments covered hereby shall be entitled to any portion of the award 
in such condemnation proceedings, that portion thereof which the 
Tenant shall otherwise be entitled to receive shall first be used for 
the purpose of satisfying such Mortgagee's claim; and the Tenant 
shall nonetheless be obligated to repair or restore the remaining 
portion of the building at his cost. 

9. On the Effective Lease Date, at the time of receipt by Land- 
lord of the first six-month's rental and building Security Deposit 
hereunder, Landlord shall turn over and assign to Tenant all then 
existing rental agreements, and right to receive rentals payable by 
all tenants then occuyping the said premises, and security deposits, 
if any, from such tenants, which Tenant shall then be obligated to 
hold on behalf of such tenants; and any rents paid or payable there- 


under by such occupants of the demised premises shall be adjusted 
between Landlord and Tenant as of the Effective Lease Date. In ad- 
dition, real estate taxes, water rents, and similar charges, utilities, 
or personal property tax charges, and cost of operating supplies, 
such as fuel, soap, bulbs, and the like, on the premises, are to be 
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adjusted to the Effective Lease Date; taxes, general and special are 
to be adjusted according to the certificate of taxes issued by Asses- 
sor of the District of Columbia except that assessments for improve- 
ments completed prior to the Effective Lease Date, whether assess- 
ment has been levied or not, shall be paid by the Landlord. Settle- 
ment hereunder shall be had at the District Title Company, and all 
charges in connection therewith, including title examination, trans- 
fer or recordation charges and the like, shall be borne by the Ten- 
ant. : 

. (a) The Tenant shall, at all times, during the continuance 
of this lease actively and continuously use or cause the demised 
premises as improved to be used as an office building, and/or such 
additional or other uses as may be agreed upon between Landlord 
and Tenant. Tenant shall keep the leased land and all improvements 
thereon in a good order and condition and to make or cause to be 
made by space tenants or others all necessary repairs, alterations, 
and/or replacements thereto, interior, exterior, structural, and 
non-structural. All such repairs, alterations, or replacements shall 
be equal in quality to the original work. Landlord shall have no te- 
sponsibility whatsoever in this connection. : 

(b) In the event Tenant during the lease term shall desire to 
make further alterations in or to remodel the improvements on the 
demised premises, after completion of the work contemplated in 
Paragraph 4 hereof, or to raze and demolish and replace the im- 
provements then existing on the demised premises, all costs in con- 
nection with such work shall be borne by the Tenant. No major al- 
teration, and no razing or demolition of then existing improvements, 
may however, be undertaken without prior submission to and written 
approval by Landlord of plans and specifications for such alteration 
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or demolition and replacement, and failure of the Landlord to notify 
Tenant of such approval or disapproval within thirty (30) days after 
receipt thereof shall be deemed for all purposes hereof to constitute 
approval thereof; and no such work may be begun unless Tenant shall 
first have furnished to Landlord a completion bond in amount and 
with companies satisfactory to Landlord, guaranteeing completion of 
any work thus undertaken. In addition to any other reasons which 


Landlord may have therefor, approval for the alteration, remodeling 


or razing and demolition of any improvements on the property after 
completion of the work covered by Paragraph 4 hereof will be denied 
unless the alteration or remodeling will result in improvements of at 
least equal value as the existing improvements prior thereto, and the 
improvements to be razed or demolished will be replaced by improve- 
ments of at least equal value to the improvements thus being razed 
or demolished. Notwithstanding any other provision of this lease, 
no financing shall be obtained by Tenant for any improvements to 
be erected, or alterations or remodeling to be done thereon, which 
shall extend beyond the term of this lease; but any such financing 
shall provide that it must be paid in full on or before the end of the 
term of this lease. 
Il. (a) The Tenant covenants and agrees to and with the Land- 
lord that: 
(1) If default shall at any time be made by the Ten- 
ant in the payment of said rent, taxes, insurance 
premiums, or other sums or charges as afore- 


said, or of any payments due under any mortgage 
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or deed of trust securing loan financing with re- 
spect to the improvements herein provided for, 
after the same shall become due and payable, 


then upon such default, or 

If any other default or breach shall be made or 
suffered by Tenant in any of the terms, provi- 
sions, agreements, covenants, or conditions 
herein contained to be kept and performed by 
Tenant, and such other defaults or breach con- 
tinuing for thirty (30) days after notice, then after 


the expiration of said thirty (30) days, 
it shall be and may be lawful for the Landlord, at his option, to ter- 
minate this lease and declare the said term ended, and upon such 
declaration by Landlord this lease and the term hereof, as well as 
all right, title and interest of Tenant hereunder, shall wholly cease 
and expire in the same manner and with the same force and eters 
except as to Tenant's liability hereunder, as if such termination date 


were the expiration of the complete term hereof; and Tenant shall 
thereupon immediately quit and surrender to Landlord the demised 
premises and each and every part thereof, and the Landlord shall 
thereupon have the right to immediate possession of the said demised 
premises or any part thereof, either with or without process of law, 
and to reenter the same, and to expel, remove, and put out, using 
such force as may be necessary in so doing, the Tenant and every 
other person or persons occupying the same, and the same prem- 
ises again to repossess and enjoy as in their first and former estate, 
together with all buildings, improvements, fixtures, and appurten- 
ances thereof and therein; and alsotodistrain for any rentor moneys 
due tothe Landlord hereunder upon any property belonging to the ‘Ten- 
ant for the nonfulfillment or breach hereof. All remedies, right: 
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privileges, options, and advantages of the Landlord hereunder shall 
be cumulative, and in the event of a breach hereof, the election or 
enforcement of one or more thereof by the Landlord shall not be 
deemed to be a waiver of any or all of said other remedies, rights, 
privileges, options and advantages of the Landlord hereunder, but 
the same may be pursued by them concurrently or successively in 
any order the Landlord may elect. 

(ob) If Tenant shall fail to comply with any applicable statutes, 
municipal laws, rules, regulations and orders issued by any govern- 
mental authority having jurisdiction in respect to the leased land or 
any improvement or improvements at any time situated on said leased 
land within the period of time allowed or prescribed by said rules, 
regulations and orders or such extensions thereof as may be granted 
by such governmental authority, such failure shall constitute a 
breach of and a default in this lease, giving Landlord all rights in 
such circumstances without waiving that default or any of such rights. 
Landlord shall have the right, upon giving to Tenant at least twenty 
(20) days' written notice of its intention so to do, to perform all work 
and to do all acts required or necessary to comply with such statutes, 
municipal laws, rules, regulations and orders, and the funds expend- 
ed or paid by Landlord in connection therewith, including reasonable 
attorney’s fees, together with interest thereon at six percent (6%) 
per annum, shall be considered as additional rent hereunder, and 
shall be due and payable by Tenant to Landlord upon demand. 

(c) No assent by Landlord, express or implied, to any breach 


of Tenant's covenants or agreements shall be deemed or taken to 


be a waiver of any succeeding breach of the same covenant or 
agreement, or of any other convenant or agreement hereof. 
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(d) Tenant covenants and agrees that it will perform all agree- 
ments herein expressed on its part to be performed, and that it will 
promptly upon receipt of written notice specifying action desired by 
Landlord in connection with any such covenant comply with such no- 
tice; and further, that if Tenant shall not fully comply with such no- 
tice within thirty (30) days after delivery thereof, such failure shall 
constitute a breach and a default in this lease, giving Landlord all 


rights in such circumstances. Without waiving that default or any of 
such rights, Landlord may, at his option, enter upon the leased land 
and do the things specified in said notice, and Landlord shall have 
no liability to Tenant for any loss or damage resulting in any way, 
from such action by Landlord (unless malicious), and Tenant agrees 
to pay promptly upon demand any expense incurred by Landlord in 
taking such action, plus six percent (6%) interest. 

(e) Tenant's Bankruptcy, Insolvency, etc. It is further mutnally 
agreed, that if any sale of Tenant's interest in the leasehold created 
by this lease shall be made under execution or similar legal proc- 
ess, or if Tenant shall be adjudicated a bankrupt or insolvent, and 
such adjudication is not vacated within thirty (30) days, or ifa re- 
ceiver or trustee shall be appointed for its business or property, 
and such appointment shall not be vacated within thirty (30) days, or 
if Tenant shall make an assignment for the benefit of creditors, or 
if in any other manner Tenant's interest under this lease shall pass 
to another by operation of law, Landlord, when and if such events) 
shall happen, shall have the right or option, in addition to and not 
merely in substitution for, any other rights and remedies which it 
may have under this lease, to terminate this lease, by leaving upon 
said premises, and mailing to Tenant, a written notice to that ef- 
fect; and from the date of such notice, this lease shall be absolutely 
terminated and at an end; and Landlord may re-enter with or with- 
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out legal process and by force, if necessary (without legal liability), 
and retake possession of the premises and hold the same as if this 
lease had never been made. 

() If, in the event of remodeling, rebuilding or construction of 
new improvements on the demised premises by Tenant as provided 
herein, any mechanics’ or materialman's lien or other liems, shall 
be placed against the property and such lien shall not be discharged 
and removed by payment, or such payment thereof bonded within 


five (5) days after imposition thereof, such failure of payment and 
discharge or bonding thereof shall be and constitute a default under 
this lease, and, notwithstanding any other provision herein, the Ten- 


ant shall be personally liable and responsible for any damages or 
loss occasioned the Landlord thereby, in addition to any other reme- 
dies which Landlord may have hereunder as a result of such default. 
(g) Tenant shall, in any subleases entered into by it for use of 
the subject premises, cause to be inserted a provision that in the 
event of a default by Tenant under this lease the Landlord hereunder 
shall have the right, at its sole option, to require said sublessee or 
tenant to attorn to the Landlord as the Landlord under said sublease 
and to continue in possession and occupancy of the premises under 
the terms of said sublease, or upon thirty (30) days notice Landlord 
may terminate said sublease and require surrender of the said 
premises forthwith. If the Tenant shall have notified Landlord of the 
name and business address of a first mortgagee of Tenant's lease- 
hold interest, Landlord shall give to such first mortgagee the same 
notice of default as may be required under this section I1 be given 
to Tenant with respect to a default hereunder. In the event the Land- 
lord shall have terminated this lease by reason of any default by the 
Tenant, any such leasehold first mortgagee shall have the right to 


elect to receive’ a new lease of the demised premises for a term 
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equal to the then unexpired term hereof, which lease shall contain 
the same covenants and conditions as this lease provided that the | 
leasehold mortgagee shall cure any default which the Tenant shall 
have permitted or suffered to be done hereunder, and shall hereaf- 
ter perform and observe all the covenants and conditions herein | 
contained on the Tenant's part to be performed and observed; the | 
obligation and liability of such leasehold mortgagee as a new Ten 
ant of the premises as hereinabove provided for shall exist and ex- 
tend only for such time as said mortgagee, as Tenant, is in posses- 
sion of the premises as Tenant, and, upon any sale and assignment 
of the Tenant's interest in said lease, such obligation and liability 
shall thereupon terminate provided such assignee and purchaser of 
the Tenant's interest assume the Tenant's obligation under the lease 
for the balance of the term. Such election must be made and com- 
municated to Landlord in writing by the time of such termination of 
the lease by Landlord; except that where Landlord shall have ter- 
minated this lease without necessity for prior notice to Tenant, as 
for non-payment of rent, said leasehold first mortgagee shall be en- 
titled to make such election in writing within ten days after mailing 
to it by Landlord of a notice of such termination, which notice Land- 
lord agrees to so mail. Tenant shall expressly provide, in any sub- 
lease entered into by it for use for all or part of the subject prem- 
ises, that such sublease shall in no event remain in effect or ex- 
tend beyond the termination date of this lease, but that any such 
lease shall terminate not later than the termination of this lease. 
12. After completion of, and delivery of fully executed release 
of liens with respect to remodeling, rebuilding, or erection of new 
improvements, as permitted hereunder, Tenant may assign this ! 
lease to another person or company without prior permission of | 
the Landlord, and upon delivery to Landlord of express written as- 
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sumption by the assignee of all obligations and liabilities hereun- 
der, the Tenant shall be relieved of further personal liability and 
responsibility hereunder, except as otherwise provided herein. 

13. Landlord represents to Tenant that she is the owner in fee 


simple of the land and existing improvements covered hereby, and 


that there are no exceptions or limitations on the title thereof which 
would preclude Tenant from remodeling or new construction on the 
premises as contemplated and provided herein. Landlord shall bear 
the cost of curing any such defects or limitations which may exist at 
the Effective Lease Date. 

14. Landlord shall have no obligation for payment of any com- 
mission to any broker or agent in connection with the negotiation or 
securing of, or entry into this lease; and any such obligation shall 
be the sole responsibility of Tenant. Landlord represents that she 
has not authorized or agreed to payment of any commission to any 
broker or agent in connection with the negotiation or securing of, or 
entry into this lease. 

15. Tenant shall indemnify and hold harmless the Landlord 
against any expense, loss, or liability paid, suffered or incurred, in- 
cluding costs, expenses, and attorney's fees in connection with any 
litigation with which Landlord may become involved, as a result of 
any breach by Tenant, his agents, servants, employees, visitors or 
licensees of any covenant or condition of this lease or as a result 
of Tenant's use or occupancy of the demised premises and the im- 
provements thereon. 

16. Arbitration. In case any dispute, disagreement, difference, 
or question shall arise at any time hereafter between Landlord and 
Tenant, or any person claiming under either of them, in connection 


with or in relation to the amount of insurance coverage, to lawful 
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use of the leased land or the improvements or any matter which is 
expressly referable to arbitration under the terms hereof, then such 
dispute, disagreement, difference or question shall be submitted to 
and determined by arbitration at the choice of either Landlord or 
Tenant. There shall be three arbitrators, one named in writing by 
Landlord, one named in writing by Tenant, and the third chosen by 
these two arbitrators. If such two arbitrators shall fail to choose a 
third within fifteen (15) days, then such third arbitrator shall be 
promptly appointed by a judge of the United States District Court for 
the District of Columbia or the nearest comparable successor of 
such court. Such appointment shall be made on the application of 
either Landlord or Tenant within five (5) days written notice to the 
other. Should the party demanding arbitration fail to name an arbi- 
trator within ten (10) days of his demand, his right of arbitration 
shall cease. Should the other party fail to choose an arbitrator with- 
in thirty (30) days, then the arbitrator so first appointed shall have 
power to proceed to arbitrate, to determine the matters of dispute, 
disagreement, difference of question as if he were an arbitrator ap- 
pointed by both the parties hereto for that purpose, and his award in 
writing shall be final. In case there are three arbitrators selected 
as above mentioned, an award in writing signed by any two of them 
shall be final. The expense of any such arbitration shall be borne 
equally by the Landlord and Tenant. Judgment upon any award here- 
under may be entered in any court having jurisdiction thereof. 

17. Estoppel Certificate. Tenant agrees at any time and from 
time to time upon not less than twenty (20) days prior written re- 
quest by Landlord to execute, acknowledge and deliver to Landlord, 
and Landlord agrees at any time and from time to time upon not less 
than twenty (20) days prior written request by Tenant, or any Mort- 


gagee of Tenant's leasehold estate, to execute, acknowledge and de- 


JA 46 


liver to Tenant, or such Mortgagee, a statement in writing certify- 
ing that this lease is Unmodified and in full force and effect (or if 
there have been modifications that the same is in full force and ef- 
fect as modified and stating the modifications), and the dates to 
which the basic rent and other charges have been paid in advance, 
if any, and whether or not there is any existing default by Tenant or 
notice of default served by Landlord, it being intended that any such 
statement delivered pursuant to this paragraph may be relied upon 
by any prospective purchaser of the fee or leasehold or Mortgagee 
or Assignee of any mortgage upon the fee of the leased land or any 
prospective Mortgagee or Assignee of any mortgage upon the lease- 
hold estate. 

18. Quiet Enjoyment. Landlord covenants and agrees that Ten- 
ant, upon paying the annual basic rent and all other charges herein 
provided for and observing and keeping the covenants, agreements, 
and conditions of this lease on its part to be kept, shall lawfully and 
quietly hold, occupy, and enjoy said leased land without hindrance 
or molestation of Landlord, during the term of this lease, or any per- 
son or persons claiming under Landlord, subject, however, to its 
provisions. 

19. Waiver, etc. The failure of Landlord to insist in any one 
or more cases upon the strict performance of any of the terms, 
covenants or conditions of this lease or to exercise any option here- 
in contained shall not be construed as a waiver or a relinquishment 
for the future of such terms, covenants or conditions or option. A 
receipt by Landlord of rent with knowledge of the breach of any 
terms, covenants or conditions hereof shall not be deemed a waiver 
of such breach, and no waiver by Landlord of any provisions of this 
lease shall be deemed to have been made unless expressed in writ- 


ing and signed by Landlord. This lease cannot be changed orally. 
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20. All notices, demands and communications hereunder, if in- 
tended for Landlord shall be addressed to Landlord at Turkey Point, 
Edgewater, Maryland, or to such other address as may be requested 
by Landlord in writing, and if intended for Tenant shall be addressed 
to Tenant at c/o Bernard Lyon Frishman, 1420 K St., N.W., Washing- 
ton, D.C., or to such other address as may be requested by Tenant 
in writing. Any notice given hereunder by mail shall be deemed de- 
livered when deposited in a United States general or branch post of- 
fice, or letter box or mail chute maintained by the United States 
Government, enclosed in a registered, prepaid wrapper, addressed 
as above provided. 


21. Notwithstanding the acceptance of this lease by the parties 


hereto, it is understood and agreed that the terms hereof may be 
modified, if so required, for the purpose of complying with or ful- 
filling the requirements of any bona fide lending institution from | 
which Tenant shall obtain a commitment for a loan as provided here- 
in, provided however that such modification shall not be in deroga- 
tion or diminution of any of the rights of the Landlord hereunder, ! 


nor increase any of Landlord's burdens or liabilities hereunder. 
OPTION CLAUSE 


In consideration of the payment by Tenant of the sum of Five : 
Thousand ($5,000.00) Dollars, receipt of which is acknowledged by 
Landlord, the Tenant shall have and possess an option, on the terms 
set out hereinafter, for acceptance of the foregoing and attached 
lease covering the demised premises: Said option shall be exercised 
by payment by the Tenant, at any time after ten (10) days written no- 
tice to the Landlord of intention to exercise the option and no later 
than four (4) months from the date of execution of this lease agree- 
ment, of the sum of Twenty Four Thousand ($24,000.00) Dollars as 
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the first six-month's rental under said lease, and the sum of Twenty 
Four Thousand ($24,000.00) Dollars as the building Security Deposit 
thereunder, together with the advance by Tenant of the sum of Forty 
One Thousand Four Hundred Twenty Eight Dollars and Sixty Three 
Cents ($41,428.63) or such lesser balance as will then be due there- 
under, as payment in full of the existing first trust on the subject 
property, as provided in Paragraph 5 of said lease, and obtaining by 
Tenant and delivery to Landlord of certificates of all necessary in- 


surance on the subject premises. If said option shall be exercised 


by the Tenant as provided herein at the expiration of the four (4) 
month period permitted hereunder, the Landlord shall retain the op- 
tion payment in full without credit toward any rental or other pay- 
ment due hereunder; but if it shall be exercised prior to the expira- 
tion of the said four (4) month period, the sum of Thirty Three ($33.- 
00) Dollars for each day between the date of such exercise and the 
expiration of the four (4) month option period shall be credited to- 
ward the first six-months rental payment due hereunder out of the 
Five Thousand ($5,000.00) Dollars option payment made herewith. If 
the option shall not be exercised within the period and in strict ac- 
cordance with all the terms hereof, such option shall forever cease 
and expire, and, shall not be thereafter renewed or extended, and the 
Landlord shall retain the Five Thousand ($5,000.00) Dollars payment 
made hereunder without reimbursement of any portion thereof, and 
in such event the foregoing lease, its rights and obligations shall be 
and remain ineffective and not binding on either party hereto. In ad- 
dition, in the event of non-exercise of this option by Tenant, Tenant 
shall turn over to Landlord without charge or obligation therefor, all 
building plans, sketches, engineering studies and surveys, and any 
other materials secured or prepared by Tenant in preparation for or 
contemplation of its intended use of such premises. 
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IN WITNESS WHEREOF, the parties hereto have duly executed 
this lease and affixed their seals, all done the day and year first | 
hereinbefore written. Each signatory hereto agrees that he shall be 
individually bound hereby whether or not any other party has exe- 
cuted the same. 


: 
Witness: LANDLORD: | 
/s/ Seymour Friedman Mildred M. Stonebraker | 
| 
| 


Witness: TENANT: 
/s/ /s/ Bernard Lyon Frishman 


/s/ /s/ Murray B. Silverman 
/s/ Seymour Friedman /s/ Seymour Stolzenburg 


[Plaintiff's Exhibit 3] | 


GUARANTY | 
FOR VALUE RECEIVED, andin consideration for, and as an in- 

ducement to Landlord to enter into the foregoing lease, the undersigned 
hereby guarantee to Landlord, its legal representatives, successors, 
and assigns, the payment of the rent, tax rent, additional rent and all 
other payments to be made by Tenant under said lease and the full 
performance and observance by Tenant of all the other terms, cove 
nants, conditions and agreements therein provided to be performed 
and observed by Tenant for which the undersigned shall be jointly’ 
and severally liable with the Tenant, without requiring any notice 
of non-payment, non-performance or non-observance, or proof of 
notice or demand, whereby to charge the undersigned, all of which 
the undersigned hereby expressly waive, and the undersigned ex- 
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pressly agree that Landlord may proceed against the undersigned 
individually or jointly before or after proceeding against Tenant for 
default and that this guaranty shall not be terminated, affected or 
impaired in any way or manner whatsoever by reason of the asser- 
tion by Landlord against Tenant of any of the rights or remedies re- 
served to Landlord pursuant to the provisions of the said lease, or 


by reason of summary or other proceedings against Tenant, or by 


the omission of Landlord to enforce any of its rights against Tenant, 
or by reason of any extensions of time or indulgences granted by 
Landlord to Tenant. The undersigned further covenant and agree 
(1) that she/it will be bound by the restrictions and limitations con- 
tained in said lease, the same as though Guarantors were named 
therein as Tenant; and (2) that this Guaranty shall be absolute and 
unconditional and shall remain and continue in full force and effect 
until completion by the Tenant of the remodeling, rebuilding or 
erection of new improvements on the leased land, as required by 
said lease, and delivery to Landlord of copies of fully executed re- 
lease of liens with respect thereto. Each signatory hereto is indi- 
vidually bound whether or not any other party has executed the 
same. 
Dated: 
March 1, 1963 /s/ Bernard Lyon Frishman 

/s/ Murray B. Silverman 

Seymour Stolzenburg 
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{Plaintiff's Exhibit 7] 


$39 642.20 June 26, 1963 

FOR VALUE RECEIVED, MILDRED M. STONEBRAKER, prom- 
ises to pay to the order of BERNARD LYON FRISHMAN, the sum of 
Thirty-nine Thousand Six Hundred Forty-two Dollars and Twenty 
cents. Dollars ($39,642.20), with interest at the rate of 6% per 
centum per annum. 

Said principal and interest payable in monthly installments of 
FIVE HUNDRED FIFTY Dollars ($550.00), with the privilege of mak- 
ing larger payments in any amount, commencing July Ist, 1963, and 
thereafter on the Ist day of each and every month until paid; each 
installment, when so paid, to be applied: first, to the payment of 
the interest on the amount of principal remaining unpaid, and the 
balance thereof credited to the principal. It being understood and 
agreed that the first six (6) monthly installments are to be paid in 
cash by maker, and thereafter by payee deducting the amount of 
such monthly installment from the monthly rental due to maker by 
payee under a certain Agreement of Lease dated March 22, 1963, 
relative Lot 852 in Square 107 improved by premises known as 1835 
K Street, N.W. in the District of Columbia; provided, however, that 
in event of default under the aforementioned Agrement of Lease, 
the balance then remaining unpaid on this promissory note at date of 
such default shall be denied as canceled and paid in full. 

And it is expressly agreed that if default be made in the pay- 
ment of any one of the aforesaid installments when and as the same 
shall become due and payable, within the first six monthly install- 
ments, then and in that event, the unpaid balance of the aforesaid 

principal sum and accrued interest shall at the option of the holder 
hereof at once become and be due and payable, and in such event the 
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maker, and endorsers, if any, waive presentment for payment, pro- 
test for non-payment and notice of dishonor, and maker, and en- 
| 
dorser, if any, agree to pay all costs of collection, including reagon- 
able attorney's fees. 
/s/ Mildred M. Stonebraker 


Address: Turkey Point 
Edgewater, Maryland 


[Plaintiff's Exhibit 7] 


$39,642.20 June 26, 1963 

FOR VALUE RECEIVED, MILDRED M. STONEBRAKER, prom- 
ises to pay to the order of BERNARD LYON FRISHMAN, the sum of 
Thirty-nine Thousand Six Hundred Forty-two Dollars and Twenty 
cents. Dollars ($39,642.20), with interest at the rate of 6% per 
centum per annum. 

Said principal and interest payable in monthly installments of 
FIVE HUNDRED FIFTY Dollars ($550.00), with the privilege of mak- 
ing larger payments in any amount, commencing July 1st, 1963, and 


thereafter on the Ist day of each and every month until paid; each 
installment, when so paid, to be applied: first, to the payment of 

the interest on the amount of principal remaining unpaid, and the 
balance thereof credited to the principal. It being understood and 


agreed that the first six (6) monthly installments are to be paid in 
cash by maker, and thereafter by payee deducting the amount of 
such monthly installment from the monthly rental due to maker by 
payee under a certain Agreement of Lease dated March 22, 1963, 
relative Lot 852 in Square 107 improved by premises known as 1835 
K Street, N.W. in the District of Columbia; provided, however, that 
in event of default under the aforementioned Agrement of Lease, 

the balance then remaining unpaid on this promissory note at date of 


such default shall be denied as canceled and paid in full. 

And it is expressly agreed that if default be made in the pay- 
ment of any one of the aforesaid installments when and as the same 
shall become due and payable, within the first six monthly install- 
ments, then and ‘in that event, the unpaid balance of the aforesaid 
principal sum and accrued interest shall at the option ofthe holder 
hereof at once become and be due and payable, and in such event the 
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maker, and endorsers, if any, waive presentment for payment, pro- 
test for non-payment and notice of dishonor, and maker, and en- 


dorser, if any, agree to pay all costs of collection, including reason- 
able attorney's fees. | 


/s/ Mildred M. Stonebraker | 


Address: Turkey Point 
Edgewater, Maryland 
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[Plaintiff's Exhibit 8] 


SUPPLEMENTAL AGREEMENT TO 
AGREEMENT OF LEASE DATED 
MARCH 22, 1963 

This Supplemental Agreement made this 28th day of June 1963, 
by and between MILDRED M. STONEBRAKER, hereinafter desig- 3 
nated Landlord, and BERNARD LYON FRISHMAN, MURRAY B. | 
SILVERMAN, and SEYMOUR STOLZENBURG, hereinafter collec-' 
tively Tenant: 

WITNESSETH: 

That, after consideration by the parties to an Agreement of 
Lease dated March 22, 1963 heretofore entered into by the parties 
hereto of requests for changes therein proposed by Mutual Benefit 
Life Insurance Company, under date of June 3, 1963, and the parties 
hereto being in agreement that acceptance of certain of said requests 
will, under Paragraph 21 of said Agreement of Lease not be in dero- 
gation of Landlord's rights thereunder nor increase her burdens or 
liabilities thereunder, it is by the parties agreed that said Agree- 
ment of Lease dated March 22, 1963 be and the same hereby is 
amended and supplemented as follows: : 

1. Paragraph 4(c) of said Agreement of Lease shall be amended 
by adding therein, after the words "'... in the land ..." in line 
6 thereof, the words ". .. any such ownership, selling or mort- 
gaging, however, being subject to the rights of Tenant hereunder; 
.. .'"', and by adding therein, after the words ". . . that any default 
hereunder which would entitle Landlord to possession of the demised 
premises .. ." in lines 8 and 9 of said Paragraph 4(c), the words | 


", .., except as otherwise provided in Paragraph 11(g) hereof, as | 


amended, ..." 
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2. Paragraph 11(g) of said Agreementof Lease shall be amended 
to read as follows: 

Tenant shall, in any sublease entered into by it for use of the 
subject premises, cause to be inserted a provision that in the event 
of a default by Tenant which is not cured by a first mortgage of 
Tenant's leasehold interest under this lease the Landlord hereunder 
shall have the right, at its sole option to require said sublessee 
or tenant to attorn to the Landlord as the Landlord under said sub- 
lease and to continue in possession and occupancy of the premises 
under the terms of said sublease, or upon thirty (30) days notice 
Landlord may terminate said sublease and require surrender of the 
said premises forthwith. If the Tenant shall have notified Landlord 
of the name and business address of a first mortgagee of Tenant's 
leasehold interest, Landlord shall give to such first mortgagee the 
same notice of default as may be required under this section 11 be 
given to Tenant with respect to a default hereunder. In the event the 
Landlord shall have terminated this lease by reason of any default 
by the Tenant, any such leasehold first mortgagee shall- have theright 
to receive notice of such termination and a statement of the reasons 
therefor. After receipt of such notice of termination the holder of 
such leasehold first mortgage is hereby granted the right, at its op- 
tion, to cure any money default of Tenant by payment thereof on or 
before thirty (30) days after the postmark date of such notice of ter- 


mination, and to be reimbursed therefor, upon demand, by the Ten- 
ant, and to become subrogated to all rights and liens of the Landlord 
as against Tenant as security for such reimbursement. The holder 


thereof is further granted the right, at its option, to elect by written 
notice to Landlord, postmarked on or before the expiration of thirty 
(30) days after the postmark date of such notice of termination, to 
receive a new lease of the demised premises in its own name for a 
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term equal tothe then unexpired original stated term hereof, together 
with all of the same options, terms and conditions as herein con- 
tained, provided, however: | 

(1) that the obligation and liability of such holder, as now Ten- 
ant, shall extend only until the sale and assignment of its entire lease- 
hold estate to a purchaser and assignee who shall in writing assume 
the Tenant's obligations under the lease, and shall thereupon termi- 
nate; . 
(2) that such holder shall not be liable for any damages again: 
former Tenant for breach of covenant based upm former nes 
defaults; | 

(3) that holder shall, upon receipt of such new lease, cure any 
money default of former Lessee excepting thereout any money col- 
lected by Landlord from subtenants, receivers or others custodians, 
or from guarantors or insurors; : 

(4) that Holder shall, upon receipt of such new lease, undertake 
to cure by appropriate action any default of former Tenant involving 
obligations other than mere payment of money excepting thereout any 
default which is intrinsically incapable of cure by other than default 
ing Tenant, e.g. bankruptcy, etc. and shall proceed with all reason- 
able diligence within its control to effect completion of the required 
action within a reasonable time; : 

(5) that there shall be no merger of holder's new leasehold 
estate with its estate as first mortgagee without its consent. 

3. A new paragraph 11 (h) is added to read as follows: 


(a) Tenant shall expressly provide, in any sublease entered in- 
to by it for use for all or part of the subject premises, that such sub- 


lease shall in no event remain in effect or extend beyond the termi- 
pea 
| 
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nation date of this lease, but that any such lease shall terminate not 
later than the termination of this lease. 

4. In all other respects said Agreement of Lease shall be, and 
the same hereby is, confirmed and ratified by the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have duly executed 
this Supplemental Agreement to Agreement of Lease dated March 
22, 1963 and affixed their seals, all done the day and year first here- 
inbefore written. Each signatory hereto agrees that he shall be in- 
dividually bound hereby whether or not any other party has executed 
the same. 


Witness: LANDLORD 

/s/ Seymour Friedman /s/ Mildred M. Stonebraker 
Witness: TENANT: 

/s/ /s/ Bernard Lyon Frishman 


/s/ /s/ Murray B. Silverman 
/s/ /s/ Seymour Stolzenberg 
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RECORDER OF 


WASHINGTON 


Chis 73 tn certify that the pages attached hereto conttae a full, true, 
| and complete copy of SUPPLEMENTAL AGREEMENT TO AGREEMENT oF LEASE 


DATED MARCH 22, 1963 RECORDED FEBRUARY 4, 1964 AT 12s 03 P.M Me 
AS INSTRUMENT #03717 IN LIBER 12148 AT FOLIO 38, 3 


| 
as the same appears of record in this office. — | 


ANNA Aa, Su Gestimany wWherenf, 
- I have hereunto set my hand and caused 
the seal of this office to be affixed, this 
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SUPPLEMENTAL AGREEMENT TO 
AGREEMENT OF LEASE DATED 
MARCH 22, 1963 

This Supplemental Agreement made this 4th day of December, 
1963, by and between MILDRED M. STONEBRAKER, hereinafter | 
designated Landlord, and BERNARD LYON FRISHMAN, MURRAY 
B. SILVERMAN, and SEYMOUR STOLZENBERG, hereinafter col- 
lectively designated Tenant: 

WITNESSETH: 

WHEREAS, the parties heretofore entered into a certain Agree- 
ment of Lease dated March 22, 1963 relative premises described 'as 
’ Lot 852 in Square 107 in the Land Records of the District of Co- 
lumbia, together with improvements thereon known as 1835 K Street, 
N.W., Washington, D.C., which said document has been recorded 
among the Land Records of the District of Columbia on July 1, 1963 
at Page 582 in Book No. 12023 as Instrument No. 20485, and 

WHEREAS, pursuant:to requests for changes in said Agreement 
of Lease proposed by Mutual Benefit Life Insurance Company, under 
date of June 3, 1963, and the parties hereto being in agreement that 
acceptance of certain of said requests under Paragraph 21 of said 
Agreement of Lease would not be in derogation of Landlord's rights 
thereunder nor increase her burdens or liabilities thereunder, the 
parties agreed that said Agreement of Lease be amended and supple- 
mented by a certain Supplemental Agreement dated the 26th day of 
June, 1963, and which said document has been recorded among the 
Land Records of the District of Columbia on July 1, 1963, at Page 
618 in Book No. 12023 as Instrument No. 20486, and 

WHEREAS, further requests for changes in said Agreement of 
Lease have been proposed on behalf of the Mutual Benefit Life In- 
surance Company under date of November I1, 1963, and the parties 
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hereto being in agreement to accept further changes, pursuant to the 
provisions of Paragraph 21 of the Agreement of Lease, and to in- 
corporate the changes adopted in the aforementioned Supplemental 
Agreement dated June 26th, 1963, together with the further changes 
as herein provided, into a single Supplemental Agreement. 

NOW THEREFORE, the parties hereto do hereby agree that the 
Agreement of Lease dated March 22, 1963, be, and hereby is, 
amended and supplemented as follows: 

1. Paragraph 4(c) of said Agreement of Lease shall be amended 
by adding therein after the words ‘tin the land" in line 6 thereof, the 
words "any such ownership, selling or mortgaging, however, being 
subject to the rights of Tenant, hereunder;" and by adding therein 
after the words "that any default hereunder which would entitle Land- 


lord to possession of the demised premises" in lines 8 and 9 of said 


Paragraph 4(c), the words "except as otherwise provided in 


Paragraph 11(g) hereof, as amended." 
: 2. Paragraph 7(c) of said Agreement of Lease shall be amended 


in the first line by inserting at the end of such line the words "placed 


by tenant hereunder". 
3. Paragraph 11(g) of said Agreement of Lease shall be 


amended to read as follows: 

Tenant shall, in any subleases entered into by it for use of the 
subject premises, cause to be inserted a provision that in the event 
of a default by Tenant which is not cured by a first mortgagee of 
Tenant's leasehold interest under this lease but not in the event 
mortgagee shall elect a new lease as hereafter set forth, the Land- 
lord hereunder shall have the right, at its sole option to require said 
sublessee or tenant to attorn to the Landlord as the Landlord under 
said sublease and to continue in possession and occupancy of the 
premises under the terms of said sublease, or upon thirty (30) days 
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notice Landlord may terminate said sublease and require surrender 
of the said premises forthwith. If the Tenant shall have notified 3 
Landlord of the name and business address of a first mortgagee of 
Tenant's leasehold interest, Landlord shall give to such first mort- 
gagee the same notice of default as may be required under this 
section II be given to Tenant with respect to a default hereunder, 

In the event the Landlord shall have terminated this lease by rea- 
son of any default by the Tenant, any such leasehold first mortgagee 
shall have the right to receive notice of such termination and a state- 
ment of the reasons therefor. After receipt of such notice of ter- 
mination the holder of such leasehold first mortgage is hereby 
granted the right, at its option, to cure any money default of Ten- 
ant by payment thereof on or before thirty (30) days after the post- 
mark date of such notice of termination, and to be reimbursed there- 
for, upon demand, by the Tenant, and to become subrogated to all’ 
rights and liens of the Landlord as against Tenant as security for 
such reimbursement. The holder thereof is further granted the 
right, at its option, to elect by written notice to Landlord, post- 
marked on or before the expiration of thirty (30) days after the post- 
mark date of such notice of termination, to receive a new lease’ of 


the demised premises in its own name for a term equal to the then 
unexpired original stated term hereof, together with all of the same 
options, terms and conditions as herein contained, including Land- 


lord's rights with respect to any sublease as provided in this Para- 
graph 11(g), provided, however 

(I) that the obligation and liability of such holder, as new Ten- 
ant shall extend only until the sale and assignment of its entire lease- 
hold estate to a purchaser and assignee who shall in writing assume 
the Tenant's obligations under the lease, and shall thereupon termi- 
nate; 
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(2) that such holder shall not be liable for any damages against 
former Tenant for breach of covenant based upon former Tenant's 
defaults; 

(3) that holder shall, upon receipt of such new lease, cure any 


money default of former lessee excepting thereout any money col- 


lected by Landlord from subtenants, receivers or other custodians, 
or from guarantors or insurors; 

(4) that Holder shall, upon receipt of such new lease, undertake 
to cure by appropriate action any default of former Tenant involving 
obligations, other than mere payment of money excepting thereout 
any default which is intrinsically incapable of cure by other than de- 
faulting Tenant, e.g. bankruptcy, etc. and shall proceed with all rea- 
sonable diligence within its control to effect completion of the required 
action within a reasonable time; 

(5) that there shall be no merger of holder's new leasehold es- 
tate with its estate as first mortgagee without its consent. 

4. Anew Paragraph 11(h) is added to read as follows: 

(nh) Tenant shall expressly provide, in any sublease entered in- 
to by it for use for all or part of the subject premises, that such 
sublease shall in no event remain in effect or extend beyond the ter- 
mination date of this lease, but that any such lease shall terminate 
not later than the termination of this lease. 

5. In all other respects said Agreement of Lease shall be, and 
the same hereby is, confirmed and ratified by the parties hereto. 

IN WITNESS WHEREOF, the parties hereto have duly executed 
this Supplemental Agreement to Agreement of Lease dated March 
22, 1963, and affixed their seals, all done the day and year first 
hereinbefore written. Each signatory hereto agrees that he shall be 
individually bound hereby whether or not any other party has exe- 
cuted the same. 
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Witness LANDLORD 

/s/ /s/ Mildred M. Stonebraker 
Witness: TENANT: 

/s/ /s/ Bernard Lyon Frishman 
/s/ /s/ Murray B. Silverman 
/s/ /s/ Seymour Stolzenberg 


[Plaintiff's Exhibit 10] 
ASSIGNMENT OF RIGHTS 


KNOW ALL MEN BY THESE PRESENTS, That I, SEYMOUR 
STOLZENBERG, do hereby assign, transfer and set-over to BER- 
NARD LYON FRISHMAN, all of my rights, title and interest, in and 
to a certain Lease Agreement to premises described as Lot 852 in 


Square 107 in the District of Columbia, with improvements thereon 
known as 1835 K Street, N.W., dated March 22, 1963, and any amend- 
ments thereto, between MILDRED M. STONEBRAKER, as Landlord, 
BERNARD LYON FRISHMAN, MURRAY B. SILVERMAN and SEY- 


MOUR STOLZENBERG, as Tenants, and all of my rights, title and 
interest in and to any and all agreements for interim and permanent 
financing which may be obtained in connection with the proposed con- 
struction of a building pursuant to said Lease Agreement, and I do 
further authorize the said BERNARD LYON FRISHMAN, to do any 
and all things necessary and to execute any and all documents on my 
behalf in connection with the performance of said Lease Agreement 
and the construction of said proposed building; 

It being understood and agreed that the said BERNARD LYON 
FRISHMAN andhis wife, BELLE FRISHMAN shall personally execute 
an indemnity agreement to guarantee the construction of the said 
proposed building pursuant to the Lease Agreement; 
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It being further understood that upon the completion of said 
building and the settlement of the permanent loan thereon, that the 
said BERNARD LYON FRISHMAN shall reassign to me an interest 
equal to Thirty-Seven and one-half (37-1/2) per cent in and to said 
Lease Agreement, subject to the condition that in the event of 
default in the construction of the said proposed building and the said 
BERNARD LYON FRISHMAN, and his wife BELLE FRISHMAN, shall 
be required to personally contribute funds to the completion of said 
proposed building, then, in such event, I shall not be entitled to any 
reassignment of interests in or to said Lease Agreement, unless I 
shall pay in cash a sum equal to 37-1/2 per cent of such funds that 
may be so contributed within ten days after written demand therefor. 

IN WITNESS WHEREOF, I have hereunto set my hand and seal 
this eighth day of July, 1963. 


/s/ Seymour Stolzenberg [Seal] 


ACCEPTANCE OF ASSIGNMENT 


The undersigned, BERNARD LYON FRISHMAN, and his wife, 
BELLE FRISHMAN, do hereby acknowledge and accept the fore- 
going Assignment and agree to be bound by the terms thereof. 

Dated this __dayof__—_—, 1963. 


Bernard Lyon Frishman 
Belle Frishman 
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ASSIGNMENT OF RIGHTS 


KNOW ALL MEN BY THESE PRESENTS, That I, MURRAY B. 
SILVERMAN, do hereby assign, transfer and set-over to BERNARD 
LYON FRISHMAN all of my rights, title and interest, in and toa 
certain Lease Agreement to premises described as Lot 852 in Square 
107 in the District of Columbia, with improvements thereon known 
as 1835 K Street, N.W., dated March 22, 1963, and any amendments 
thereto, between MILDRED M. STONEBRAKER, as Landlord, BER- 
NARD LYON FRISHMAN, MURRAY B. SILVERMAN and SEYMOUR 
STOLZENBERG, as Tenants, and all of my rights, title and interest 
in and to any and all agreements for interim and permanent financ- 


ing which may be obtained in connection with the proposed construc- 


tion of a building pursuant to said Lease Agreement, and I do further 
authorize the said BERNARD LYON FRISHMAN to do any and all 
things necessary and to execute any and all documents on my behalf 
in connection with the performance of said Lease Agreement and the 
construction of said proposed building. 

It being understood and agreed that the said BERNARD LYON 
FRISHMAN and his wife, BELLE FRISHMAN, shall personally exe- 
cute an indemnity agreement to guarantee the construction of the said 
proposed building pursuant to the Lease Agreement; 

It being further understood that upon the completion of said build- 
ing and the settlement of the permanent loan thereon, that the said 
BERNARD LYON FRISHMAN shall reassign to me an interest equal 
to Twenty-five (25) per cent in and to said Lease Agreement, subject 
to the condition that in the event of default in the construction of the 
said proposed building andthe said BERNARD LYON FRISHMAN, and 
his wife, BELLE FRISHMAN, shall be required to personally contri- 
bute funds to the completion of said proposed building, then, in such 
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event, I shall not be entitled to any reassignment of interests in or 
to said Lease Agreement, unless I shall pay in cash a sum equal to 
25 per cent of such funds that may be so contributed within 100 days 
after written demand therefore. 

IN WITNESS WHEREOF, I have hereunto set my hand and seal 
this 14th day of November, 1963. 


/s/ Murray B. Silverman 
ACCEPTANCE OF ASSIGNMENT 


The undersigned, BERNARD LYON FRISHMAN and his wife, | 
BELLE FRISHMAN, do hereby acknowledge and accept the forego- 
ing Assignment and agree to be bound by the terms thereof. . 

Dated this 14th day of Nov., 1963. 


/s/ Bernard Lyon Frishman 
/s/ Belle Frishman 


[Plaintiff's Exhibit 12] 


DEED OF TRUST NOTE 


Secured by Deed of Trust from Bernard L. Frishman and Belle 
Frishman, his wife. 
To: J. Hanson Beall and Francis G. Addison, Jr., Trustees 


Conveying: Leasehold interest in Lot 852, in Square 107 in 
the District of Columbia and known as 1835 
K Street, N.W., Washington, D.C. 


$950,000.00 March 5, 1964 


FOR VALUE RECEIVED, the undersigned promise to pay to the 
PUBLIC NATIONAL BANK, Washington, D.C., its successors or as- 
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signs, at its offices in Washington, D.C. or at such other place as the 


holder hereof may from time to time designate in writing, the prin- 
cipal sum of Nine Hundred Fifty Thousand and no/100 Dollars ($950,- 
000.00), or so much thereof as may from time to time have been ad- 
vanced with interest on said principal sum, or so much thereof as 
shall at any time have been advanced and remain unpaid, at the rate 
hereinafter set forth, from and after the date hereof, payable as fol- 
lows: 


Interest as accrued on the principal amount 
hereof, or so much thereof as may from time to 
time have been advanced and remain unpaid, at 
the rate of six percent (6%) per annum, due and 
payable on the first day of April, 1964, and con- 
tinuing to be due and payable on the first day of 
each and every month thereafter. 


Due date: 


If for any reason this Note is not purchased by 
The Mutual Benefit Life Insurance Company, a2 New 
Jersey Corporation, as is contemplated (see provi- 
sions hereinafter set forth), the principal balance 
hereof, plus interest at said rate of six percent (6%) 
per annum, shall be due and payable on or before 
March I, 1965. 


Provided, if this Note shall be endorsed and assigned to The 
Mutual Benefit Life Insurance Company, a New Jersey Corporation, 
then the indebtedness represented hereby, from and after the date of 
said endorsement and assignment hereof, shall be payable as fol- 
lows: 


‘An interest only payment shall be due on the 
first!day of the first month following such endorse- 
ment and assignment. Thereafter payments of Six 
Thousand Five Hundred Thirty One and 25/100 Dol- 
lars ($6,531.25) commencing the first day of the sec- 
ond month following the date of such endorsement 
and assignment, and subsequent like installments 
shall be due and payable on the first day of each and 
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every month thereafter, for two hundred sixty one 

(261) payments, said payments, when made, to be 

applied first to the payment of interest, at the rate 

of six percent (6%) per annum on the balances from 

time to time outstanding, and then to be applied to 

principal. As a penalty, any installment delinquent 

for ten (10) days or more shall bear interest at the 

rate above specified from the due date until paid. | 

The entire indebtedness, together with interest, if | 

not sooner paid, shall be due and payable in full twenty- | 

one (21) years and nine (9) months after date of the 

endorsement and assignment of the Note to The Mu- 

tual Benefit Life Insurance Company. | 

Further provided, that if this Note shall be endorsed and as- 
signed to The Mutual Benefit Life Insurance Company, a New J ersey 
Corporation, then, after the date of such endorsement and assign- 
ment thereof, the maker shall be entitled to the following prepayment 
privileges: | 
While there is no default in the performance of | 

the terms of this Note or the Deed of Trust, or other 
additional collateral securing the same, the privilege | 
is reserved to prepay the loan in full during the 
eleventh (11th) through the fifteenth (15th) loan years, | 
as the term "loan year" is hereinafter defined, sub- 
ject to a thirty (30) day prior written notice having 
been given and a prepayment charge of two percent 
(2%) of the unpaid principal balance; and after the 
fifteenth (15th) year, privilege is reserved to pay the | 
loan in full subject to a one percent (1%) prepayment 
charge. The term "loan year" for the purposes here- | 
of shall be deemed to mean any annual period com- 
mencing with the first interest and principal payment 
due date following the endorsement of this Note to The | 
Mutual Benefit Life Insurance Company, a New J ersey, 
Corporation, or on any anniversary of said date. 


The terms, covenants, conditions, provisions, stipulations and 
agreements in said Deed of Trust contained are hereby made a part 
hereof to the same extent and with the same effect as if fully set | 
forth herein. And it is expressly agreed that should any default be 

| 
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made and continue for thirty (30) days in the payment of any install- 
ment of principal br interest hereof on the day whereon the same is 


made payable as above expressed, or upon the occurrence of any 


‘event of default" as therein defined, the whole principal sum here- 
of, or so much thereof as shall remain unpaid with interest thereon, 
shall at the option of the holder hereof become immediately due and 
payable. 

In the event it shall become necessary to employ counsel to col- 
lect this obligation or to protect the security hereof, the undersigned 
makers also agree to pay reasonable attorneys’ fees for the services 
of such counsel whether suit be brought or not. 

The makers and endorsers waive demand, presentment, protest 
and notice of dishonor and the benefit of their homestead exemptions 
as to this obligation. 

IN WITNESS WHEREOF, Bernard L. Frishman and Belle Frish- 
man, his wife, have set their hands and seals the day and year first 
above written. 


/s/ Bernard L. Frishman [Seal] 

/s/ Belle Frishman [Seal] 

THIS IS TO CERTIFY that this is the Note described in a Deed 

of Trust to the Trustees named hereon and bearing even date here- 

with; said Deed of Trust and Note having been executed in my pres- 
ence. 


/s/ Katherine K. Bucher 
Notary Public 


My Commission expires Aug. 31, 1968. 
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THIS DEED made this 5th day of March, 1964, by and between 
BERNARD L. FRISHMAN and BELLE FRISHMAN, his wife, herein- 
after called "Grantors", and J. HANSON BEALL and FRANCIS G. 
ADDISON, JR., Trustees, hereinafter called "Trustees": 

WITNESSETH that the said Grantors in consideration of these 
premises and of'ten dollars to them in hand paid by the Trustees, 
the receipt of which is hereby acknowledged, do hereby grant and 
convey, assign, transfer and set over unto the said Trustees, their 
successors and assigns, all that certain lease and leasehold inter- 
est as contained in lease between MILDRED M. STONEBRAKER, as 
Landlord, and BERNARD LYON FRISHMAN, MURRAY B. SILVER- 
MAN, and SEYMOUR STOLZENBURG, as Tenants, dated March 22, 
1963 and recorded on July 1, 1963 in Book 12023, Page 582 among 
the Land Records of the District of Columbia, as modified by Sup- 
plemental Agreement dated June 26, 1963, recorded July 1, 1963 in 
Book 12023 at Page 618 and as further modified by Supplemental 
Agreement dated December 4, 1963 and recorded on February 4, 
1964, as Instrument No. 3717 and as assigned by "Assignment of 
Rights" dated November 14, 1963 from MURRAY B. SILVERMAN 
to BERNARD LYON FRISHMAN, recorded February 3, 1964, as In- 
strument No. 3661, among said Land Records, and as assigned by 
"Assignment of Rights" dated July 8, 1963 from SEYMOUR STOL- 
ZENBURG to BERNARD LYON FRISHMAN, recorded February 3, 
1964 as Instrument No. 3662 (hereinafter sometimes referred to 
as Ground Lease) wherein the said Grantors are the lessees of all 
that tract or parcel of land and premises, hereinafter particularly 
described, situate, lying and being in the District of Columbia and 
bounded and described as follows: 


The term "land" as used herein shall consist 
of those rights and interests in the real property 
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described in an Agreement of Lease, which are 

set forth in and are demised, granted or otherwise 
conveyed to the Tenant by the terms of that certain 
"Agreement of Lease", dated March 22, 1963, by 

and between Mildred H. Stonebraker, Landlord, 

and Bernard Lyon Frishman, Murray B. Silverman 
and Seymour Stolzenburg, Tenant, recorded July 1, 
1963 in Liber 12023 at folio 582, among the Land 
Records of the District of Columbia, as amended by 
"Supplemental Agreement to Agreement of Lease 
Dated March 22, 1963" dated June 26, 1963, by and | 
between said parties, recorded July 1, 1963 in Liber | 
12023 at folio 618 among said Land Records, and as 
further amended by "Supplemental Agreement to 
Agreement of Lease Dated March 22, 1963", dated 
December 4, 1963, by and between said parties, re- 
corded February 4, 1964 as Instrument No. 3717, 
among said Land Records, and as assigned by "As- | 
signment of Rights", dated November 14, 1964, from | 
Murray B. Silverman to Bernard Lyon Frishman, re-: 
corded February 3, 1964 as Instrument No. 3661, 


among said Land Records, and as assigned by ""As- 
signment of Rights", dated July 8, 1963, from Sey- 
mour Stolzenburg to Bernard Lyon Frishman, re- 
corded February 1964 as Instrument No. 3662, 
demising: 


Part of Lot numbered Sixty-one (61) in Harry 
B. Willson's subdivision of lots in square numbered 
One Hundred and Seven (107), as per plat recorded 
in the Office of the Surveyor for the District of Co-__, 
lumbia in Liber 77 at folio 182, described as follows: , 
Beginning for the same at the intersection of the East 
line of 19th Street with the North line of K Street, 
and running thence East along the North line of K 
Street, 105 feet to the Southeast corner of said Lot 
61; thence North along the East line of said Lot 61, 
109 feet to the Southeasterly line of a public alley; 
thence along the lines of said public alley, the four 
following courses and distances: (1) Southwesterly 
33.94 feet, (2) South 15 feet, (8) West 20 feet, (4) 
North 2 feet, and thence West parallel with the North | 
line of K Street, 61 feet to the East line of 19th Street, 
and thence South along the East line of 19th Street, 72 
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feet to the place of beginning; said land being now taxed 
as Lot 852 in Square 107. 

TOGETHER with all fixtures and articles of personal property 
now or hereafter attached to, or used in connection with the premises, 
or placed on any part thereof, though not attached thereto, appertain- 
ing and adapted to the use or improvement of said premises, includ- 
ing, but without limitation, all partitions, all screens, awnings, 
shades, blinds, curtains, draperies and appurtenant fixtures, all floor 
coverings, furniture and furnishings, all heating, lighting, plumbing, 
ventilating, refrigerating, incinerating or elevator plants with ap- 
purtenant equipment and fixtures, all vacuum cleaning systems, call 
systems sprinkler systems, or other fire prevention or extinguishing 
apparatus and materials, and all other machines, pipes, appliances, 
equipment, fittings and fixtures and any replacements thereof or ad- 


ditions thereto, all of which are declared to be part of said realty 

and covered by this trust deed. If the lien of this trust deed be sub- 
ject to a conditional bill of sale or chattel mortgage covering any such 
property, then, in the event of any default in this trust deed, all the 
right, title and interest of the grantor in and to any and all such per- 


sonal property is hereby assigned to the Trustees, together with the 
benefits of any deposits or payments now or hereafter made thereon 
by the grantor, or the predecessors or successors in title to the 
grantor, in the mortgaged premises. 

Said lease is hereinafter sometimes referred to as "the lease" 
and the leasehold interest above described and the premises demised 
hereunder are hereinafter sometimes referred to as “leasehold 
property" and "the demised premises". 

TO HAVE AND TO HOLD the said lots of ground and the said 
improvements thereon as aforesaid, and the appurtenances and the 
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said indenture of ground lease and all extensions, renewals and 
modifications thereof and every clause, article and condition therein 
expressed for all the rest, residue and remainder of the term of | 
years thereunder yet to come and unexpired with the benefit of re- 
newal thereof as specified therein and in any amendment thereto, and 
the property, possession, claim and demand of the Grantor, of, in and 
to the said described premises at law and in equity, unto the Trustees 
and to their successors and assigns forever. | 

BUT, IN TRUST, for the following uses and purposes: : 

TO SECURE to the holder of the hereinafter described note the 
payment of the principal sum of NINE HUNDRED FIFTY THOUSAND 
and no/100 Dollars ($950,000), and interest thereon, due from’ 
March 5th, 1964 as evidenced by one certain promissory note of | 
even date herewith, payable to PUBLIC NATIONAL BANK, Wash- 
ington, D.C., or order, at its offices or at such other places as may 
hereafter from time to time be designated in writing by the holder 
of same, with interest at the rate of six (6%) per centum per annum, 
on said principal or on so much thereof as may from time to time 
remain unpaid, said interest and principal being due and payable as 
follows: | 


Interest as accrued on the principal amount 
amount hereof, or so much thereof as may from 
time to time have been advanced and remain un- 
paid, at the rate of six percent (6%) per annum, 
due and payable on the first day of April, 1964, 
and continuing to be due and payable on the first 
day of each and every month thereafter. 


Due Date: 


If for any reason this Note is not purchased by 
The Mutual Benefit Life Insurance Company, a New 
Jersey Corporation, as is contemplated (see provi- 
sions hereinafter set forth), the principal balance 
hereof, plus interest at said rate of six percent (6%) 
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per annum, shall be due and payable cn or before 
March 1, 1965, 


Provided, if this Note shall be endorsed and assigned to The 
Mutual Benefit Life Insurance Company, a New Jersey Corporation, 
then the indebtedness represented hereby, from and after the date 
of said endorsement and assignment hereof, shall be payable as fol- 
lows: 


An interest only payment shall be due on the 
first day of the first month following such endorse- 
ment and assignment. Thereafter payments of Six 
Thousand Five Hundred Thirty One and 25/100 Dol- 
lars ($6,531.25) commencing the first day of the 
second month following the date of such endorsement 
and assignment, and subsequent like installments 
shall be due and payable on the first day of each 
and every month thereafter, for two hundred sixty 
one (261) payments, said payments, when made, to 
be applied first to the payment of interest, at the 
rate of six percent (6%) per annum on the balances 
from time to time outstanding, and then to be applied 
to principal. As a penalty, any installment delinquent 
for ten (10) days or more shall bear interest at the 
rate above specified from the due date until paid. The 
entire indebtedness, together with interest, if not 
sooner paid, shall be due and payable in full twenty- 
one (21) years and nine (9) months after date of the 
endorsement and assignment of the Note to The Mu- 
tual Benefit Life Insurance Company. 


Further provided, that if this Note shall be endorsed and as- 
signed to The Mutual Benefit Life Insurance Company, a New Jersey 
Corporation, then, after the date of such endorsement and assign- 
ment thereof, the maker shall be entitled to the following prepay- 


ment privileges: 
‘While there is no default in the performance of 
the terms ofthis Note or the Deed of Trust, or other 


additional collateral securing the same, the privilege 
is reserved to prepay the loan in full during the 
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eleventh (11th) through the fifteenth (15th) loan years, 
as the term "loan year" is hereinafter defined, sub- | 
ject to a thirty (30) day prior written notice having _ 
been given and a prepayment charge of two percent | 
(2%) of the unpaid principal balance; and after the 
fifteenth (15th) year, privilege is reserved to pay 
the loan in full subject to a one percent (1%) prepay- | 
ment charge. The term "loan year" for the purposes | 
hereof shall be deemed to mean any annual period 
commencing with the first interest and principal 
payment due date following the endorsement and as- 
signment of this Note to The Mutual Benefit Life 
Insurance Company, a New J ersey Corporation, or 

on any anniversary of said date. 


The Grantors shall furnish to the holder of said Note, upon writ- 
ten request, a verified statement containing the following information: 
(I) the aggregate gross income received from the said premises dur- 
ing the last preceding fiscal year of the Grantors; (2) the aggregate 
expenses incurred by the Grantors in connection with said premises 
during the same period; (3) the then current rent roll of the said 
premises which shall contain the name of each tenant of a portion of 
the premises, the portion of the premises occupied by each tenant, 
the annual rental paid by each tenant and the expiration date of each 
lease. Such verified statement need be furnished not more frequent- 
ly than once each year. | 

The Grantors agree that at the option of the noteholder, at any 
time during the term of this loan, there shall be added to each pay- 
ment required hereunder or under the evidence of debt secured here- 
by an amount estimated by the holder of the note to be sufficient to 
enable the holder of the note to pay, as they become due, all taxes, 
assessments, and similar charges upon the premises subject there- 
to; any deficiency because of the insufficiency of such additional pay- 
ments shall be forthwith deposited by the Grantors with the holder of 
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the note upon demand by the holder of the note. Any default under 


this paragraph shall be deemed a default in payment of taxes, assess— 


ments, or similar charges required hereunder. 

The said note provides for the payment, to the extent permitted 
by law, of a reasonable attorney's fee in addition to the amount of 
the principal and interest due thereon, when collected, if after ma- 
turity itbe placed in the hands of an attorney for collection, and con- 
tains a waiver of demand, presentment, protest, and notice of dis- 
honor, and a waiver of the benefit of any exemption under the Home- 
stead Exemption laws, as well as a provision consenting to extension 
without notice after maturity, and the principal note is identified by 
the signature on the margin thereof of the notary public certifying as 
to the signature on this deed. In the event any installment shall be 
come overdue for a period in excess of fifteen days a "late charge" 
of two cents for each dollar so overdue may be charged by the holder 
for the purposes of defraying the expense incident to handling such 
delinquent payments. 

AND TO SECURE every renewal and extension of the note, if 
such renewals or extensions shall be allowed, and all interest that 
shall accrue on any renewal or extension, and all interest that shall 
accrue on the note after maturity thereof, if no renewal or extension 
be allowed, and also to secure the fulfillment and performance of the 
covenants and agreements herein set forth, and the payment of any 
sums which may be expended by the holder of the said note or the 
trustees under the same. 

And in consideration of the premises, the Grantors covenant 
and agree: 

@ So long as any part of the debt hereby secured remains un- 
paid; (a) to pay promptly when due all taxes, assessments, and pub- 
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lic charges, upon the said property, and immediately thereafter ex- 


hibit official receipts for such payments, to the holder of said note; 
(b) to keep the improvements constantly insured against loss by | 
fire and extended coverage and such other casualties or contingen- 
cies as the holder of said note may from time to time require in 4 
stock insurance company satisfactory to the holder of said note, in 
reasonable amount satisfactory to holder, with loss payable to said 
holder under New York Standard Mortgagee Clause, with contri- 
bution clause stricken, and to deliver the policy or policies, to the 
holder of said note, as additional security, and where renewal poli- 
cies are necessary in the performance of this covenant to deliver! 
them at least ten days before the expiration of the existing insur- 
ance; any and all such insurance policies in the possession of the; 
noteholder may be changed to other companies, rearranged as to : 
coverage, terms or amounts, and within the limits prescribed by 
this deed of trust, be increased or decreased by the noteholder, and 
for that purpose the said noteholder is authorized to surrender 
existing policies for cancellation and take out any insurance at any 
time desired provided that the necessary premium adjustments in 
all cases shall be charged against or credited to the debt secured 
hereby, as the case may be; ten days prior notice of any proposed 
changes shall be mailed to the Grantors at their last known address 
so as to give the Grantors opportunity to take out such insurance as 
they may desire to protect their equity in the property hereby con- 
veyed; in the event of failure or refusal of the Grantors to agree | 
with the insurance companies involved as to the amount and terms 
of any loss within sixty days (60) of the happening of such loss, then 
the said noteholder may negotiate with and settle said loss with such 
insurance companies and neither the said noteholder nor the in- : 
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be liable in any manner to the Grantors; the said noteholder shall 
have the right to apply any funds received from fire, extended cov- 
erage, or other losses, to the payment of the indebtedness or other 
items hereby secured, or at its option may allow the same to be used 


in restoring the property hereby conveyed, provided the said note- 


holder, if restoration of the premises is agreed upon, my retain said 
funds without interest until said premises be so restored in a satis- 
factory manner; (c) to keep the property, and all equipment, appur- 
tenances and accessories, constantly in good order and repair, and 
not to permit, suffer or commit any waste, impairment or deteriora- 
tion of said property, or any part thereof, not to cut or permit to be 
cut any standing timber except for the reasonable requirements of 
the premises; and (d) to execute, and cause to be executed, such 
further assurance of title to the said property, and to take, and cause 
to be taken, such steps, including legal proceedings, as may at any 
time appear to the trustees, or to the holder of said note, to be de- 
sirable to perfect the title to the same in the trustees; and upon fail- 
ure or breach of performance of any of these covenants and agree- 
ments, in any particular, the trustees, or the holder of said note, 
may without notice to the Grantors, pay said taxes, assessments, 
and public charges, and take such steps as may be necessary to 
secure or redeem the said property from forfeiture or sale, and 
effect or renew said insurance, and make such repairs as may be 
necessary to keep the property, and equipment, appurtenances and 
accessories, in good order and repair, and take, or cause to be 
taken, such steps, including legal proceedings, as may be desirable 
to prevent the commission of waste, impairment or deterioration of 
said property, or any part thereof, or the cutting of timber beyond 
the reasonable requirements of the premises, or to perfect the title 
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to the said property in the trustees, and all sums expended 

doing of, or on account of the same, shall be a part of the debt se- 
cured by this deed of trust, and shall be secured as fully as the prin- 
cipal debt and interest is secured, and shall bear interest from the 
date of the expenditure thereof, and shall, together with the interest 
thereon, be repaid by the Grantors before the expiration of a period 
thirty (30) days thereafter. But there is no obligation upon the trus- 
tees, or the holder of said note, to make such payments or take such 
steps nor shall any act of the trustees, or the holder of said note, or 
any failure to act under the powers invested in them by this paragraph, 
nor any lapse of time, be construed as the waiver of any breach of 
the covenants and agreements contained herein. : 

(i) The Grantors do hereby assign and set over unto the wane 
holder all rents from the property hereby conveyed hereafter ac- 
cruing, as additional security for the indebtedness and other items 
herein secured, and for the purpose of keeping said property in pro- 
per repair, and the Trustees are given a prior and continuing lien 
thereon. The Grantors do appoint the noteholder their attorneys. to 
collect said rents with or without suit and apply the same, less ex- 
penses of collection, to the said indebtedness, either secured items 
and repairs, in such manner as the noteholder may elect; provided 
however, that until there be a default under the terms of this deed, 
the Grantors may continue to collect and enjoy said rents without 
accountability to the noteholder. This assignment of rents and 
power of attorney shall be irrevocable and shall be in addition to the 
other remedies herein provided for in event of default and may be 
put into effect independently of or concurrently with any of said 
remedies, but no liability shall attach to the noteholder for failure 


or inability to collect any rents herein assigned. This assignment, 
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lien, and power of attorney shall apply to all rents hereafter accru- 
ing from present leases and rentals of the said property and from 
all leases and rentals hereafter made by the present or any future 
owners of the property, and any purchaser of the property hereby 
conveyed shall take subject to all the provisions and conditions 
thereof. In case the whole or any part of said property shall be- 
come vacant, the said noteholder is authorized to let the same in 
the name of the Grantors, either by or thru an agent appointed by 
them for the purpose, and authority is hereby given to pay such 
agent, for his services, whatever percent of the rents collected 
such agent may be allowed to charge for such service. 

(i) That in the event of (a2) default in the payment in full at 
maturity of the note secured hereby, or any installment of princi- 
pal or interest due thereon, or (b) in the performance of any of the 
other covenants and agreements in this deed of trust, or (c) the 
Grantors being adjudicated bankrupt or insolvent, or committing any 
act of insolvency, or (d) the passage of laws or the decision of any 
court rendering or declaring any of the covenants and agreements 
set out in the note or notes or in this deed of trust to be legally in- 
operative, void or voidable; then the note secured hereby shall at 
once become due'and payable, at the option of the holder of said 
note, anything herein contained to the contrary notwithstanding and 
without any notice or demand, for time is of the very essence of this 
contract; and the trustees, or either of them, are expressly em- 
powered and directed, upon the said note so becoming due, or upon 
maturity and default in the payment of the whole debt, and upon the 
written request of the holder of said note to sell (without notice, 
except as hereinafter provided), the real estate hereby conveyed, or 


so much thereof as may be necessary to satisfy all of the indebted- 
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ness hereby secured, and then due and payable (by normal maturity 
or acceleration), and the expense of executing this trust. The sale 
to be by public auction, for cash (and in their discretion the trustees 
may require a deposit in legal currency of ten percent of the amount 
bid before knocking the property out to any bidder), upon the prem- 
ises, or at a place to be selected by the trustees, after at least five 
days advertisement of time, place, and terms of sale in some news- 
paper published in the District of Columbia, or in the event that no 
newspaper is published therein, then in some newspaper of general 
circulation therein, full power and authority being hereby expressly 
granted and conferred upon the trustees to make, execute and deliver 
all necessary deeds of conveyance for the purpose of vesting in the 
purchaser or purchasers complete and entire legal and equitable title 
to the land so sold, the recitals wherein shall be received in all | 
courts of law and equity as prima facie evidence of the matter there- 
in stated; and at such sale the holder of the note secured hereby may 
become a purchaser of the property so sold, and no purchaser shall 
be required to see to the proper application of the purchase money 
and the proceeds of such sale shall be applied first to the payment 

of the costs and expenses of executing this trust, including a trus- 
tee's commission of the sum of $500.00; next to the payment of 
all taxes due and unpaid at the time of such sale, and also a ratable 
proportion of the taxes then assessed or assessable for the calen+ 
dar year in which such sale is had; then to the payment of all sums 
paid out or expended by the trustees or the holder of said note un-+ 
der the covenants and agreements contained in this deed of trust; | 
then to the payment of the accrued interest on the principal debt; | 
and then to the payment of the principal debt; and in case there be 
any residue of said proceeds, the same shall be paid to the Gran- 
tors. 


But if at the time of sale, the trustees deem it best for any rea- 
son to postpone or continue the same from time to time, they may do 
so, in which events such further notice of sale (and no more) shall 
be given as the trustees may see fit to give; and no failure or fail- 
ures of the holder of said note or of the Trustees to exercise the 
rights hereinbefore granted, nor any acts or omissions, nor any 
lapse of time shall be construed to be a waiver of any right here- 
under, if the rights shall have once accrued. The power of sale 
above granted may be exercised at different times and to different 
portions of the property, and if for any reason any executory con- 
tract of sale shall not be performed, then new contracts may be 
performed, then new contracts may be made applying to the same 
portion of the property (with or without other portions). 

(iv) The note herein secured or any part of the principal or 
interest thereof, or any other item secured hereunder, may be re- 
newed from time to time by the holder thereof at the request of the 
then owners of the property hereby conveyed or at the request of 
any party bound thereon, without the consent of or notice to other 


parties bound thereon, or who have assumed or may hereafter as- 


sume payment thereof, and without releasing them from any liabil- 


ity then existing. 

(V) Not to set upor claim the benefit of the homestead exemp- 
tion laws, or any other exemption or insolvency laws against any 
claim of the trustees or the holder of said note, for any sum of 
money which may become due and payable to them under the cove- 
nants and agreements of the note, or of this deed of trust, or against 
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the securing or execution of any judgment sought thereon, all of said 


exemptions being hereby expressly waived. 

(VI) It is understood and agreed that both trustees or either 
trustee may act provided, however, that if both trustees fail, refuse 
or become unable to act, or should the noteholder deem it advisable, 
for any reason in its absolute discretion, to have substitute trustee 
or substitute trustees appointed, then said noteholder is hereby au- 
thorized and empowered to appoint, by an instrument recorded wher- 
ever this deed of trust is recorded, another, or two other trustees, 
in the place and stead of either or both of those herein named; which 
trustee or trustees shall have all rights, powers and authority, and 
be charged with all the duties that are conferred or charged upon the 
trustees herein named. 

(VII) The Trustees and the holder of said note shall have author- 
ity, in their discretion, to employ agents and attorneys in the execu- 
tion of this trust, and to protect the interest of said holder hereunder, 
and to the extent permitted by law, the same shall be compensated, 
and all expenses in and about the employment, including those of liti- 
gation, shall be paid out of the proceeds of sale of the said property 
should a sale be had, and if no sale be had, all sums so paid out shall 
be recoverable to the extent permitted by law by all remedies at law 
or in equity, by which the debt hereby secured may be recovered. 

(VII]) That wherever there is a reference in the covenants and 
agreements herein contained, to any of the parties hereto, the same 
shall be construed to mean as well the heirs, representatives, suc- 
cessors and assigns, (whether voluntary by act of the parties or in- 
voluntary by operation of law) of the same, and the same shall ap- 
ply to the parties hereto, whether they be one or more. 
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(IX) In the event of the passage after the date of this deed of 
trust of any law of the District of Columbia deducting from the value 


of land for the purposes of taxation any lien thereon, or providing, 
or changing in any way the laws, for the taxation of deeds of trust 
or the notes or debts secured by deeds of trust for State or local 
purposes, or the manner of the collection of any such taxes, so as 

to affect this deed of trust or the note, or debt secured hereby, the 
holder of said note shall have the right to give thirty days written 
notice to the owner of the premises hereinbefore described and con- 
veyed as security for the said note and indebtedness requiring the 
payment of said note and debt hereby secured. If such notice be 
given, the said debt and note evidencing the same shall become due, 
payable and collectible at the expiration of the said thirty days. 

(X) The Grantors will comply with the requirements of all laws 
and regulations in force in the District of Columbia and will comply 
with all orders, decrees or requirements of all governmental bodies 
having jurisdiction over or with respect to said premises, provided 
however, that the Grantors may, after written notice to the holder of 
the indebtedness hereby secured, contest any such law, regulation, 
order, decree or requirement in any reasonable manner which will 
not affect the title of the Trustees to any part of the above prem- 
ises or the lien of this deed of trust, its security value, or the con- 
duct of the business of the Grantors or the maintenance of that 
standard of physical condition of the building or buildings on said 
premises which is hereinabove provided for. 

(XI) The Grantors covenant to furnish to the Trustees, upon re- 
quest, annual itemized operating statements of income and expense 
of the mortgaged premises, beginning on and after one year from 
date hereof. 
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(XI) AND the said Grantors, in order more fully to protect the 
security of this deed of trust, covenant and agree as follows: 


1. Grantors are lawfully seized of the aforesaid ground lease- 


hold estate, that they have good right to mortgage all their lease- 
hold interest in the aforedescribed premises and that the title there- 
to and the quiet possession thereof, subject as aforesaid, Grantors 
for themselves, their heirs, executors and assigns will specially : 
warrant and defend unto Trustees, their successors and assigns a 
this covenant shall not be extinguished by any foreclosure of this 
deed of trust. 

2. That the Trustees shall have the right to declare a default 
under this trust deed, if Grantors shall hereinafter sell, cease to, 
own, mortgage, transfer or dispose of the within described property, 
without the written consent of the Trustees. The Grantors covenant 
that they will not modify, extend or in any way alter the terms of the 
Lease. or waive, excuse, condone or in any way release or discharge 
the Landlord thereunder of or from the obligations, covenants, con- 
ditions and agreements by said Landlord to be done and performed 
without the prior written consent of the Trustees, and any attempt on 
the part of the Grantors to exercise any such right without the writ- 
ten authority and consent of the Trustees thereto being first had and 
obtained shall constitute a default under the terms hereof and the en- 
tire indebtedness secured hereby shall, at the option of the Trustees 
become due and payable forthwith and without notice. 

3. Grantors covenant for themselves, their successors and as- 
signs, to pay promptly when due, all ground rents and to observe and 
perform all the other terms and provisions of said ground lease, it 
being understood and agreed that any default in respect to any provi 
sion thereunder upon part of Grantors to be performed unless cured 
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by Grantors within the time limited thereby, constitutes a default un- 
der the within deed of trust, and the whole amount hereby secured, 
shall thereupon at the option of the Trustees, become due and pay- 
able forthwith, any conflicting or longer curative periods of time al- 
lowed by said ground lease to the contrary notwithstanding. 

4, Grantors'agree to transmit promptly to the Trustees any 
notice of default under the ground lease which they may receive from 
the ground lessor and further agree to permit the Trustees at their 
option, to cure any such default in the event Grantors fail or neglect 
to do so, within the period of time limited therein. 

5. Grantors covenant that if the ground lease aforesaid should 
become terminated for any reason whatsoever during the life of this 
mortgage or any renewal or extension thereof, written notice there- 
of will be transmitted immediately by Grantors to Trustees in order 
to afford the Trustees the opportunity within 30 days after termina- 
tion, of receiving at its option a new ground lease for the unexpired 
term, upon the curing of any defaults then existing. 

6. Grantors agree that the Trustees shall be subrogated to all 
rights of Grantors for any payment made or any act performed by 


them necessary to cure any breach or to remedy any default of 


Grantors under the terms and provisions of the aforesaid ground 
lease and any amendment thereto. 

7. Grantors covenant that the ground lease aforesaid is now 
valid and subsisting and as of the date hereof, no default exists 
thereunder. 

8. That no purchaser or transferee, at any foreclosure sale 
held pursuant to this deed of trust or other transfer in lieu of fore- 
closure shall acquire any right, title or interest in or to the Lease 


or the Demised Premises, unless such purchaser or transferee 
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shall, in writing, assume and agree to perform all the terms and 
conditions of the Lease to be performed by the Tenant, except, that 
if the purchaser or transferee upon foreclosure or upon any other 
transfer in lieu of foreclosure shall be a bank, insurance company, 
or other similar lending institution or a nominee of such lenders, 
its or their liability under such assumption agreement shall be lim- 
ited to the period of its ownership of the Lease. | 
IN WITNESS WHEREOF, the said Grantors have hereunto set 
their hands and seals on the day and year first hereinabove within. 


/s/ Bernard L. Frishman [Seal] 
/s/ Belle Frishman [Seal] 


[Plaintiff's Exhibit 14] 


SEYMOUR FRIEDMAN 
Investment Building 
Washington 5, D.C. 


December 24, 1964 


Mr. Bernard L. Frishman 
1420 K Street, N.W. 


Washington 5, D.C. 


Re: 1835 K Street, N.W. 

Dear Mr. Frishman: 

Further reference is made to my letter of November 25, 1964, 
regarding extension of time until January 1, 1965, within which to 
cure your default under your lease for the above premises of fail-- 
ing to clear mechanic's liens levied thereon in connection with ae 
remodeling thereof. 

This will repeat and confirm the advice therein that if such liens 
have not been fully cleared or bonded by January 1, 1965, your default 
under the lease will be deemed to be final for all purposes thereof. 
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However, it remains true that, notwithstanding such default, you 
would remain personally liable under the lease, at least until com- 
pletion of the remodeling work as therein provided, and we assume 


that you would desire that that work be completed with minimum fur- 
ther delay and difficulty. At a recent meeting with representatives 
of the bonding company and the first mortgagee construction lenders, 
who also have substantial interests in completion of the work, they 
requested that the lease not be terminated on January 2, 1965, as 
provided in my letter of November 25, 1964, so that they may have 
adequate time to arrange for such completion. 

Accordingly : without in any way waiving or negating your default 
under the lease; as above stated, as of January 1, 1965, or landlord's 
rights and other remedies under the lease with respect thereto, this 
letter will constitute a withdrawal of the notice of termination of the 
lease on account thereof at 12:01 A.M., January 2, 1965. 

However, you are hereby notified that the lease will be automa- 
tically terminated as of 12:01 A.M., February 1, 1965, on account of 
the above default, without further notice or demand, and without any 
further extension of time. During the interim period, we shall as- 
sume and expect that any rentals or other payments due for the 
month will be paid as due, and shall hope that appropriate arrange— 
ments can be made for completion of the work under new leasing 
arrangements by the first mortgagees and bonding company, in order 
to minimize your further obligations and liabilities under the lease. 


Very truly yours, 
/s/ Seymour Friedman 


ec: Howard DeFranceau, F. W. Berens Co. 
Marvin Sadur, Esq. 
Harold J. Nussbaum, Esq. 
Daniel M. Gribbon, Esq. 
William O'Neill, Public National Bank 
Russell Miller, Esq. 
Mildred M, Stonebraker 


[Plaintiff's Exhibit 15] 


SEYMOUR FRIEDMAN 
Investment Building 
Washington 5, D.C. 


January 5, 1965 


Mr. Bernard L. Frishman 
1420 K Street, N.W. 
Washington, D. C. 20005 


Re: 1835 K Street, Northwest 


Dear Mr. Frishman: 
Further reference is made to my letters of November 25, 1964, 
and December 24, 1964, regarding your default under your lease for 
the above premises of failing to clear mechanics' liens levied there- 
on in connection with your remodeling thereof. 
Since the said default has not been cured within the time permit- 
ted under the lease, as extended by the letters aforesaid, the land 
lord's rights under said lease have become effective, and will be en- 
forced as stated in my letter of December 24, 1964. 
Accordingly, and without waiving any other rights to which land- 
lord may be entitled, this is to advise you that, pursuant to the ex+ 
press provisions of paragraph five (5) of the said lease, the promis- 
sory note in the original face amount of $39,642.20, dated June 26, 
1963, bearing interest at six (6%) per cent per annum and payable: 
in monthly installments of $550, including both principal and inter- 
est, until paid, is regarded and treated as cancelled and paid in full. 
Accordingly, any and all rental obligations under the said lease for 
which you may still be liable shall hereafter be computed at the pre- 
scribed lease rate of $4000 per month without any deduction on ac- 
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count of the monthly payments to be credited against the promissory 
note aforesaid. 


Very truly yours, 


/s/ Seymour Friedman 


ce: H. Barse Stonebraker 
Harold J. Nussbaum, Esq. 


[Plaintiff's Exhibit 16] 


SEYMOUR FRIEDMAN 
Investment Building 
Washington 5, D.C. 


January 14. 1965 


Mr. Bernard L. Frishman 
1420 K Street, N.W. 
Washington, D.C. 20005 


Re: 1835 K Street, N.W. 
Dear Mr. Frishman: 

In addition ‘to the mechanic's liens filed on the above premises 
as a result of work performed for you by Construction Associates, 
Inc., of which you have been previously advised, we have just been 
served with a Notice of Lien No. 12-65 filed by Super Concrete Cor- 
poration in the sum of $1,566.57. 

While each of the earlier liens was filed against the interest of 


yourself and others as lessees, and in some cases named the inter- 


est of Mildred Stonebraker as owner, the new lien described above 
is directed only against the interest of Mildred Stonebraker in the 


said premises. 
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Notwithstanding this fact however, it is none the less your re- 
sponsibility to take whatever action seems appropriate with respect 
to said lien, and we would appreciate your early attention to the mat- 
ter. | 


Very truly yours, 
/s/ Seymour Friedman 


cc: Howard DeFranceau, F. W. Berens Co. 
Marvin Sadur, Esq. 
Harold J. Nussbaum, Esq. 
Daniel M. Gribbon, Esq. 
William O'Neill, Public National Bank 
Russell Miller, Esq. 
Mildred M. Stonebraker 


[Plaintiff's Exhibit 17] 


SEYMOUR FRIEDMAN 
Investment Building 
Washington 5, D.C. 


January 20, 1965 


Mr. Bernard L. Frishman 
1420 K Street, N.W. 
Washington, D.C . 20005 


Re: 1835 K Street, N.W. 
Dear Mr. Frishman: 
In addition to the several liens heretofore filed with respect to 
the above building, of which we have previously advised you, by let- 
ters dated October 29, 1964, November 17, 1964, and January 14, 
1965, we have just received notice of mechanic's liens Nos. more 
41-65, and 42-65, filed January 18, 1965. 
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These liens were filed, in each case, against the interest of Mil- 
dred Stonebraker in the land and office building at 1835 K St., N.W., 
by Donald M. Blue, a/k/a Donald Blue Construction, Silverberg 
Electric Company, Inc., and The Whalen Company, respectively, 
and in the respective sums of $43,069.00, $72,946.61, and $112,000.- 
00. 

You willofcourse note thatall these liens are filed against Mrs. 
Stonebraker's interest alone, as owner rather than, as in the earlier 
notices except that of Super Concrete, against her leasehold interest 
therein. 

As stated in my letter of January 14, 1965, however, it is none- 
theless your full responsibility to take all appropriate action to clear 
these leins, which are stated to result by virtue of a contract with 
Construction Associates, Inc., and we would appreciate your prompt 
attention to the matter. 


Very truly yours, 


/s/ Seymour Friedman 


cc: Howard DeFranceaux, F. W. Berens Co. 
Marvin Sadur, Esq., Attorney for Aetna Insurance Company 
Harold J. Nussbaum, Esq. 
Daniel M. Gribbon, Esq. 
William O'Neill, Public National Bank 
Russell Miller, Esq. 
Mildred M. Stonebraker 
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RECORDER OF DEEDS 


WASHINGTON 


Chis ig fo reriity that the pages attached hereto constitute a full, true, 
and complete copy of TRUSTEES DEED RECORDED APRIL 22, 1965, AT 23 ee 


P. M. AS INSTRUMENT #13552 IN LIBER 12398 AT FOLIO 2 : 
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THIS DEED 


Made this 27th day of February, A.D. 1965, by and between 
FRANCIS G. ADDISON, JR. and J. HANSON BEALL, as Trustees, 
parties of the first part, and PUBLIC NATIONAL BANK party of the 
second part: 

WHEREAS, Bernard Lyon Frishman and Belle Frishman here- 
tofore made and executed certain Deed of Trust, bearing date on the 
5th day of March, 1964, and thereby conveyed the hereinafter de- 
scribed leasehold and premises and appurtenances unto Francis G. 
Addison, Jr. and J. Hanson Beall in trust to secure the payment of 
a certain debt therein fully set forth; and upon default in the payment 
thereof to sell the said land and premises and appurtenances at pub- 
lic auction, and'out of the proceeds to pay the said debt; and to convey 


the said land and premises and appurtenances unto the purchaser 


thereof; all of which will more fully and at large appear upon refer- 
ence to said Deed of Trust, duly recorded in Liber number 12166 at 
folio 259, one of the Land Records for the District of Columbia. 

AND WHEREAS, default having been made in the payment of the 
aforementioned debt, the parties of the first part, in execution of the 
trust declared in said Deed and by direction of the party thereby se- 
cured, after previous public advertisement thereof for five (5) days 
in the Washington Evening Star, a daily newspaper, proceeded to 
make sale of said land and premises and appurtenances; and on the 
28th day of January, 1965, at the time and place advertised, did sell 
the same at public auction unto Public National Bank who as the high- 
est and best bidder therefor, became the purchaser thereof at and 
for $393,000.00. 

NOW, THEREFORE, THIS DEED WITNESSETH, that the parties 
of the first part, as Trustees as aforesaid, in consideration of the 
premises, and of the purchase money aforesaid to be paid by the 


| 
party of the second part, in lawful money, the receipt of which, be- 
fore the sealing and delivery of these presents is hereby acknowl- 
and its heirs and assigns forever the following-described land and 
premises, situate, lying and being in the District of Columbia, known 
and distinguished as ! 

A leasehold estate in real property described as follows: 


All of those rights and interests in the real prop- 

erty described in an Agreement of Lease, which 

are set forth in and are demised, granted or other- 
wise conveyed to the Tenant by the terms of that 

certain "Agreement of Lease," dated March 22, 

1963, by and between Mildred M. Stonebraker, Land- | 
lord, and Bernard Lyon Frishman, Murray B. Silver- | 
man and Seymour Stolzenburg, Tenant, recorded July | 
1, 1963, in Liber 12023, at Folio 582, among the Land | 
Records of the District of Columbia, as amendedby | 
"Supplemental Agreement to Agreement of Lease Dated 
March 22, 1963," dated June 26, 1963, by and between | 
said parties, recorded July 1, 1963, in Liber 12028, at | 
Folio 618, among said Land Records, and as further i 
amended by "Supplemental Agreement to Agreement of | 
Lease Dated March 22, 1963" dated December 4, 1963, | 
by and between said parties, recorded February "4, 1964, 
as Instrument No. 3717, among said Land Records, and | 
as assigned by "Assignment of Rights" dated November) 
14, 1963, from Murray B. Silverman to Bernard Lyon | 
Frishman, recorded February 3, 1964, as Instrument | 
No. 3661, among said Land Records, and as assigned 

by "Assignment of Rights" dated July 8, 1963, from 
Seymour Stolzenburg to Bernard Lyon Frishman, re- 
corded February 3, 1964, as Instrument No. 3662, de- — 
mising: All of Lot numbered Sixty-one (61) in Harry _ 
B. Willson's subdivision of lots, in Square numbered | 
One Hundred and Seven (107), as per plat recorded in | 
the Office of the Surveyor for the District of Columbia, 
in Liber 77, at Folio 182, except the North 18 feet 

front on 19th Street by depth of 61 feet toanalley of | 
said lot; said land being now taxed as Lot numbered 
Eight Hundred and Fifty-two (852), in Square numbered 
One Hundred and Seven (107). 
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together with the improvements, ways, easements, rights, privileges, 
and appurtenances to the same belonging, or in anywise appertaining, 
andallthe right, title, interest and estate, legal, equitable and other- 
wise, of the said parties of the first part Trustees, as aforesaid in 
and to the same. 

IN TESTIMONY WHEREOF, the parties of the first part, as 
Trustees as aforesaid, have hereunto set their hands and seals on 
the day and year first above written. 

Signed, sealed and delivered in the presence of — 


/s/ Margaret D. Leach /s/ Francis G. Addison, Jr., Trustee [Seal] 
as to both /s/ J. Hanson Beall, Trustee [Seal] 


[Plaintiff's Exhibit 19] 
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RECORDER OF DEEDS 


WASHINGTON 


Chis tw tn rertify that the pages attached hereto constitute a full, true, 
and complete copy of AGREEMENT OF LEASE RECORDFD APRIL 23, 1965 AT 


3:37 P. M. AS INSTRUMENT #13749 IN LIBER 12399 AT FOLIO 2 


: a | PP <2 

WnardAaa, Iu Cestimany vigerest, 
“ I have hereunto set my hand and caused 

the seal of this office to be affixed, this 


the i ST Cenc day of 


JANUARY foo. EES 


Deputy Recorder of Deeds, D. C. 
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AGREEMENT OF LEASE 


This Agreement of Lease made this 4th day of March, 1965, by 
and between MILDRED M. STONEBRAKER, hereinafter designated 
Landlord, and PUBLIC NATIONAL BANK, hereinafter designated — 
Tenant: 

WITNESSETH: 

WHEREAS Landlord entered into an Agreement of Lease with | 
Bernard Lyon Frishman, and others, dated March 22,1963, which 
Agreement was amended by Supplemental Agreements dated June 3, 
1963, and December 4, 1963, and 

WHEREAS Public National Bank has advanced certain sums to 
said Bernard Lyon Frishman for the purpose of making improve- 
ments on the leased property required by said Agreement of Lease, 
which advances were secured by a Deed of Trust covering the lease- 


hold estate of said Frishman, and which Deed of Trust constituted 

the first mortgage on said leasehold estate, and 
WHEREAS said Agreement of Lease, as amended, contained a 

provision entitling the holder of the first mortgage to receive a new 


lease of the leased property on certain conditions in the event of de- 
fault under the Agreement of Lease that results in a termination of 
the leasehold interest, and | 
WHEREAS the leasehold estate of Bernard Lyon Frishman in | 
the leased property was terminated by Landlord effective at 12:01 
a.m. on February 1, 1965, in accordance with said Agreement of | 
Lease on account of defaults of said Frishman, 
NOW THEREFORE, in consideration of the rents, hereinafter 
reserved and the covenants and agreements herein contained, the | 
Landlord has agreed to lease and hereby does demise and lease to. 


Tenant, and the Tenant has agreed to take and lease from the Land- 
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lord the premises described as Lot 852 in Square 107 in the Land 
Records of the District of Columbia, together with improvements 
thereon known as 1835 K Street, N.W., Washington, D.C., such leas- 
ing to be for the term, at the rentals, and on the conditions herein- 
after stated: 

1. The lease shall be for a term of ninety seven (97) years and 
four (4) months, which term shall begin on the date first written 
above, which date shall be termed herein the "Effective Lease Date," 
and shall terminate without notice, request or demand therefor at 
the termination of ninety seven (97) years and four (4) months from 
said Effective Lease Date; and the Tenant hereby expressly waives 
any notice to vacate the leased premises and agrees that from and 
after the termination date hereof Landlord shall be entitled to pos- 
session of the premises and to all the benefits of provisions of law 
respecting the summary recovery of possession of premises from 
a Tenant to the same extent as if a statutory or other notice had 
been given. 

2. (a) As'basic rental for the demised premises, Tenant shall 
pay to Landlord for the first twenty (20) years and four (4) months 
of the term hereof, the sum of Forty Eight Thousand ($48 ,000.00) 
Dollars per year during the term hereof, which sum shall be paid 
as follows: On the Effective Lease Date, the sumof Four Thousand 
($4,000.00) Dollars shall be paid; and thereafter the sum of Four 
Thousand ($4,000.00) Dollars shall be paid on the monthly anniver- 
sary of the Effective Lease Date. 

(ob) At the termination of the first twenty (20) years and four (4) 
months of the term hereof, and at the termination of each ten (10) 


year period thereafter, the basic rent set forth in Paragraph (a) above 
shall be adjusted, at Landlord's option, as follows: The Landlord and 
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Tenant shall each designate an M.A.I. appraiser, and said appraisers 
shall designate a third M.A.I. appraiser. Said appraisers shall by 
majority vote agree upon the fair market value of the leased prem- 
ises, as of the close of such twenty (20) years and four (4) month i 
term and ten (10) year terms, as appropriate; and for purposes of 
such appraisal the leased premises at the date of such appraisal : 
shall include only the land covered hereby as if vacant, unencum- 
bered, unimproved, and not under lease. Landlord and Tenant shall 
each pay the cost of the appraiser designated by him and half the cost 
of the third appraiser appointed as aforesaid, and shall share equally 
in any other costs attendant thereon. After receipt of the appraisal 
of fair market value, as provided above, agreed upon by a majority 
of the appraisers, the annual rental for the next ten (10) year rental 
term hereunder shall be six per cent (6%) of the said agreed ap- 
praised value, but in no event less than Forty Eight Thousand ($48 7 
000.00) Dollars per year, and said adjusted rental shall be payable in 
twelve (12) equal monthly installments in advance on the monthly an- 
niversary date of the Effective Lease Date hereunder. 

(c) In addition to the basic rent as aforesaid, Tenant shall pay 
as additional rent hereunder all taxes, assessments, insurance, water 
and sewer charges and rents, and all other charges and expenses of 
whatever nature and kind imposed, incurred or assessed during the 
term of this lease incident to ownership and operation of the land, 
demised premises, and improvements thereon just as though the 
Tenant were the owner of said property, except income and estate | 
taxes applicable to the rentals received or ownership of the subject 
property by Landlord; and Tenant shall promptly furnish evidence 
to Landlord of such payment. Tenant shall have the right to contest 
or review by legal proceedings or in such other manner as may be 
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permitted by law (which, if instituted, shall be conducted promptly 
at Tenant's own expense and free of all expense to Landlord), any 
tax, assessment, water charge, sewer rent or other charge, or other 
governmental imposition, duties and charges aforementioned, upon 
condition that, before instituting any such proceedings, Tenant shall 
pay (under protest) such tax, assessment, water charge, sewer rent 
or other charge or other governmental imposition, duties and charges 
aforementioned, or, unless the institution of the proceeding shall 
suspend the collection thereof, furnish to Landlord a performance 
pond satisfactory to Landlord sufficient to cover the amount of the 
contested item or items, securing the payment of such contested 
item and all interest and costs in connection therewith when finally 
determined, together with consent of the mortgagee, if required. 
Notwithstanding the furnishing of any such bond or security, Tenant 
shall pay all such items at least forty-five (45) days before the time 
when the demised premises or any part thereof would be forfeited. 
The legal proceedings herein referred to shall include appeals from 
any orders or judgments therein, and such proceedings shall be 
prosecuted to final adjudication with reasonable dispatch. In the 
event of any reduction, cancellation or discharge, Tenant shall pay 
the amount that shall be finally levied or assessed against the de- 
mised premises or personal property or adjudicated to be due and 
payable and if there shall be any refund payable by the governmental 
authority with respect thereto, Tenant shall be entitled to receive 
and retain the same. Landlord will promptly. execute, at Tenant's 
request, any document that may be necessary and proper to permit 
Tenant to institute and maintain any such proceeding. 


3. Tenant acknowledges that he is leasing the subject property 
"As Is," and it shall be the duty and responsibility of Tenant, at its 
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own and sole expense, to comply with any notice of building violations 
issued by the District of Columbia with respect to the remodeling or 
reconstruction work referred to in paragraph 4 of this Agreement; 
of Lease, to the extent necessary to conform with applicable Dis-' 
trict of Columbia requirements. 

4. (a) As additional consideration for this lease Tenant shall 
be required either to remodel the existing improvements into and 
for use as an office building, or to raze or demolish the existing | 


improvements and erect on the subject property an entirely new of- 
fice building. Tenant may, with the prior written approval of Land- 
lord, which approval may be granted or withheld at Landlord's sole 

discretion, remodel or erect any improvements on the subjeet prop- 


erty for use for any purpose other than, or in addition to use, as an 
office building, which may be permissible under zoning and other 
governmental rules and regulations applicable to the premises. 
Plans for remodeling, or demolition and new construction must be 
submitted to and approved by Landlord in writing before any work | 
shall commence thereon, and Landlord shall not unreasonably with- 
hold approval; and failure of Landlord to notify Tenant of such ap- 
proval or disapproval within thirty (30) days afer receipt thereof | 
shall be deemed for all purposes hereof to constitute approval | 
thereof. Landlord shall not be entitled to payment of any compen-' 
sation for granting such approval, except that he may secure reim- 
bursement of reasonable architect's fees for reviewing such plans, 
not, however, to exceed the sum of two hundred and fifty ($250) dol- 
lars. Before beginning such remodeling, or demolition and new 
construction work Tenant shall furnish to Landlord a bond satis- | 
factory and acceptable to Landlord to assure completion of the re- 
modeling and rebuilding work free and clear of liens and substan- | 
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tially in accordance with the approved plans therefor. Notwithstand- 
ing anything in this paragraph 4(a) to the contrary, in the event that 
Tenant elects to complete the remodeling of existing improvements 
in substantial conformity with the plans heretofore submitted by the 
former Tenant Frishman and approved by Landlord no further ap- 
proval of such plans shall be required, and so long as the bond pre- 
viously given by Aetna Insurance Company containing completion 
assurances regarding the subject property on behalf of former Ten- 
ant Frishman is still in full force and effect in favor of the Landlord 
no further bond shall be required; and Tenant shall be required to re- 
sume such remodeling work not later than March 31, 1965, and to 
prosecute such work with diligence to completion. 

(ob) Landlord will not subordinate her fee in the land covered 
hereby to, nor encumber her fee for the purpose of securing, any 
financing for remodeling or construction on the subject property 
which Tenant may secure pursuant hereto. Landlord shall have 
the right to sell, mortgage or otherwise encumber her said fee in 
the land, any such ownership, selling or mortgaging, however, be- 
ing subject to the rights of Tenant hereunder; and Tenant shall have 
the right to sell, lease, mortgage, or otherwise encumber its lease- 
hold interest hereunder, provided however, that any default here- 
under which would entitle Landlord to possession of the demised 
premises, except as otherwise provided in Paragraph 8(g) hereof, 
shall ipso facto extinguish and terminate any lien or right in this 
lease created by the Tenant,and any lien established by, or assign- 
ment of this lease by Tenant shall expressly so provide. 

(c) If Tenant shall elect, under Paragraph (a) hereof, to raze 


and demolish the existing improvements, instead of remodeling the 


same, Landlord shall be fully and solely entitled as the owner of 
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such premises to take credit for all and any losses or obsolescence 
in connection with or resulting therefrom. 
(a) Whenever the Tenant, pursuant to the provisions of this | 


lease, is required to restore, repair or erect any building on the 


demised premises within a particular time limit, or at or before 
a specified date, and if the Tenant should in good faith be delayed 
in such work of restoration, repair or erection by any strike, lock- 
out, fire or other casualty beyond his control, and not due to his | 
fault or negligence, then in such event, the period of delay occa— 
sioned by any such strike, lockout, fire or other casualty shall be 
added to the particular time limit otherwise provided herein, and 
the Tenant shall not be in default if it shall complete such work of 
restoration, repair or erection within the stipulated time limit, in- 
creased by a period of time equal to such period of delay. | 
5. (a) Tenant shall at its sole cost during the term here- 
of maintain insurance in amounts and with companies satisfactory 
to Landlord for public liability, and for fire and extended coverage 
insurance covering the demised premises, boiler insurance, and | 


other appropriate casualty insurance as may be agreed upon, such 
amounts to be not less than eighty per cent (80%) of the full insur- 
able replacement cost of the then existing improvements on the prop- 
erty above foundation walls and without deduction for depreciation; 
and Landlord shall be expressly included as a beneficiary under = 
such policies. 

(b) If there shall be a mortgage or deed of trust applicable to 
the improvements on the demised premises during or after their 
remodeling or reconstruction by Tenant, the fire and other casualty 
insurance policies shall be payable under the standard mortgagee 
clause to the holder of such mortgage, subject to an agreement on 
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the part of the Mortgagee that the proceeds thereof will be applied 
to the cost of rebuilding, but that if for reasons beyond the control 
of Tenant and the Mortgagee the buildings cannot be rebuilt, then 
such proceeds shall be applied first to the payment of the oustand- 
ing loan, and any balance thereof to go to the Landlord. For pur- 
poses of the preceding sentence the term “outstanding loan" shall 

be deemed to include construction advances made by Public National 
Bank either as lender or as Tenant hereunder pursuant to its Build- 
ing and Loan Agreement with former Tenant Frishman dated March 
5, 1964. Insurance coverage herein provided shall be for the bene- 
fit of both the Landlord and the Tenant as their respective interests 
may appear, and so long as this lease remains in effect all sums 
payable hereunder shall be paid to and held by the Tenant who shall 
hold same as a trust fund for the purpose of repairing or restoring 
the improvements that have been damaged or destroyed. Copies of 
such policies or certificates showing such insurance to be in effect 
shall be furnished to the Landlord upon request therefor. Subject 

to the foregoing and regardless of the amount recovered under said 
fire and extended insurance policy, in case of damage to or destruc- 
tion of the imprdvements covered hereby, the same shall be repaired 
and restored by Tenant at no cost to Landlord, to as nearly as pos- 
sible their value, condition, and character immediately prior to such 
damage or destruction; provided, however, that in event such dam- 
age or destruction shall occur within the last five (5) years of the 
lease term and such damage is so extensive as to require the re- 
placing of fifty per cent (50%) or more of the improvements on the 
leased land, the Tenant may thereupon, within sixty (60) days after 
the occurrence of said damage, elect to cancel and terminate this 
lease by giving written notice to the Landlord and all further lia- 
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bility of either party as against the other shall cease as of that date 
and the proceeds of any insurance covering such damage shall, sub- 
ject only to any prior right of a bona fide Mortgagee of the improve- 
ments, be divided as between the Landlord and the Tenant, so that | 
the Landlord's portion thereof shall be that proportion which the then 
number of the expired lease years bears to the entire lease term 
hereof. | 
6. (a) Entire Premises. In the event the demised premises | 
shall be acquired in entirety by authority of any governmental | 
agency in the legal and valid exercise of its power of eminent do- 
main or private purchase in lieu thereof, and such taking relates to 
the entire fee simple title to the demised premises, as well as to | 
the rights, titles, and interests of the Tenant, then this lease shall 
terminate and there shall be an abatement in the payment of all 
rentals and other sums payable by the Tenant under the terms of 
this lease accuring thereafter. : 
(b) Partial Taking. If, during the continuance of this lease, 
any portion of the demised premises less than the whole shall be so 
acquired by authority of any government or governmental agency in 
the legal and valid exercise of its power of eminent domain or by | 
private purchase in lieu thereof, and the portion so taken shall com- 
prise more than thirty per cent (30%) of the area of said premises, 
the Tenant at its sole option may, at least thirty (80) days prior to 
the effective date of such taking, declare this lease terminated as of 
the effective date of such taking; and upon surrender of the en- 
tire premises by Tenant there shall be an abatement in the payment 
of all rentals and other sums payable by Tenant hereunder accruing 
after such effective date. In the event of a partial taking which shall 
not result in termination of this lease, whether of more or less than 
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thirty per cent (30%) of the area of said premises, the basic rental 
as defined in Paragraph 2 hereof accruing thereafter shall be re- 
duced in the same proportion that the lot area of the land so taken 


bears to the total area of the leased land immediately prior to such 
taking. 
(c) (1) Distribution of Proceeds. In the event of any taking or 


private purchase in lieu thereof of the entire premises as herein- 
above set forth, the Landlord shall be entitled to receive from the 
award or proceeds thereof: 

(i) All of its expenses and charges, including reasonable coun- 
sel fees, in connection with such taking or sale; 

(ii) The fair market value immediately prior to such taking or 
sale (as if vacant, unencumbered, unimproved, and not under lease) 
of the land thus taken or sold, which, during the first twenty (20) 
years and four (4) months of the lease shall be fixed at Eight Hun- 
dred Thousand ($800,000.00) Dollars, and thereafter shall be equal 
to the appraised value determined as provided in Paragraph 2 (b) 
above; and 

(iii) That part of any balance then remaining, subject to the 
prior rights of any leasehold mortgagee of the improvements then 
on the property, determined as follows: 

(A) Either the present value of the existing improvements on 
the land less such proportion thereof as the number of years from 
the Effective Lease Date to the date of such taking or sale bears to 
the present usefun life of the said improvements, or, if the existing 
improvements have been razed and replaced with new construction, 
such proportion of the fair market value of such new improvements 
erected by Tenant and on the demised premises at the date of such 
taking or condemnation, as the number of years from the date of 
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completion of such improvements to the date of such taking or sale 
is of the number of years of the lease term then remaining hereun- 
der. | 

(iv) Any balance then remaining shall be divided between Land- 
lord and Tenant in such amounts as will reasonably and equitably re- 
compense them for any reduction in earnings, value of their inter- 
ests or investments in the property, or other loss, if any, which may 
be suffered as a result of such taking or purchase; said amounts to 
be determined, if the parties cannot otherwise agree, by arbitration 
as provided hereafter. | 

(2) In the event of a partial taking or purchase in lieu thereof 
which results in termination of this lease, as hereinabove set forth, 
the Landlord shall be entitled to receive from the award or proceeds 
thereof: | 

(i) All of its expenses and charges, including reasonable coun- 
sel fees, in connection with such taking or sale; 

(ii) The fair market value immediately prior to such taking 0 or 
sale (as if vacant, unencumbered, unimproved, and not under lease) 
of the entire tract of land multiplied by the percentage thereof thus 
taken or sold, which, during the first twenty (20) years and four ) 

months of the lease term shall be fixed for the entire tract at Eight 
Hundred Thousand ($800,000.00) Dollars, and thereafter shall be | 
equal to the appraised value determined as provided in Paragraph 
(2) above; and ! 

(iii) Either the present value of the existing improvements on 
the land multiplied by the percentage thereof thus taken or sold, less 
such proportion thereof as the number of years from the Effective 
Lease Date to the date of such taking or sale bears to the present. 
useful life of the said improvements, or, if the existing improvements 
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have been razed and replaced with new construction, such proportion 


of the fair market value of such new improvements erected by Tenant 
and on the demised premises at the date of such taking or condem- 
nation, multiplied by the percentage thereof thus taken or sold, as 


the number of years from the date of completion of such improve— 
ments to the date of such taking or sale is of the number of years 
of the lease term then remaining hereunder. 

(iv) Any balance then remaining shall be divided between Land- 
lord and Tenant in such amounts as will reasonably and equitably re- 
compense them for any reduction in earnings, value of their inter- 
ests or investments in the property, or other loss, if any, which may 
be suffered as a result of such taking or purchase; said amounts to 
be determined, if the parties cannot otherwise agree, by arbitration 
as provided hereafter. 

(3) In the event of a partial taking hereunder, or private pur- 
chase in lieu thereof, which does not result in termination of this 
lease, the Landlord shall be entitled to receive out of the condem- 
nation award or proceeds thereof; 

(i) All of its expenses and charges, including reasonable coun- 
sel fees, in connection with such taking or sale; 

(ii) The fair market value immediately prior to such taking or 
sale (as if vacant, unencumbered, unimproved, and not under lease) 
of the entire tract of land multiplied by the percentage thereof thus 
taken or sold, which, during the first twenty (20) years and four (4) 
months of the lease term shall be fixed for the entire tract at Eight 
Hundred Thousand ($800,000.00) Dollars, and thereafter shall be 
equal to the appraised value determined as provided in Paragraph 
2 (b) above; and 
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(iii) From the balance then remaining, the Tenant shall be en~ 
titled to receive such portion thereof as shall be reasonably required 
to finance the repair and restoration of any damaged portion of the! 
building or building equipment remaining after such partial taking, 
to the end that such building may be restored to a complete usable, 
architectural unit; and Tenant covenants and agrees to use such 
funds only for such purposes. Any remaining balance shall be di- | 
vided between Landlord and Tenant in such amounts as will reason- 
ably and equitably recompense them for the reduction if earnings, 
and value of their interests or investments in the property, or other 


loss, if any, which may be suffered as a result of such partial tak- 
ing or purchase; said amounts to be determined, if the parties can- 
not otherwise agree, by arbitration as provided hereafter. However, 


if the holder of any mortgage or deed of trust on the improvements 
covered hereby shall be entitled to any portion of the award in such 
condemnation proceedings, that portion thereof which the Tenant 

shall otherwise be entitled to receive shall first be used for the pur- 
pose of satisfying such Mortgagee's claim; and the Tenant shall none- 
theless be obligated to repair or restore the remaining portion of | 
the building at its cost. 

7. (a) The Tenant shall, at all times, during the continuance of 
this lease actively and continuously use or cause the demised prem- 
ises as improved to be used as an office building, and/or such addi- 
tional or other uses as may be agreed upon between Landlord and | 
Tenant. Tenant shall keep the leased land and all improvements 
thereon in a good order and condition and to make or cause to be | 
made by space tenants or others all necessary repairs, alterations, 
and/or replacements thereto, interior, exterior, structural, and non- 
structural. All such repairs, alterations, or replacements shall be 


JA 116 


equal in quality to the original work. Landlord shall have no respon- 
sibility whatsoever in this connection. 

(b) In the event Tenant during the lease term shall desire to 
make further alterations in or to remodel the improvements on the 


demised premises, after completion of the work contemplated in 


Paragraph 4 hereof, or to raze and demolish and replace the im- 


provements then existing on the demised premises, all costs in con- 
nection with such work shall be borne by the Tenant. No major al- 
teration, and no razing or demolition of then existing improvements, 
may however, be undertaken without prior submission to and written 
approval by Landlord of plans and specifications for such alteration 
or demolition and replacement, and failure of the Landlord to notify 
Tenant of such approval or disapproval within thirty (30) days after 
receipt thereof shall be deemed for all purposes hereof to constitute 
approval thereof; andno such work maybe begun unless Tenant shall 
first have furnished to Landlord a bond in amount and with companies 
satisfactory to Landlord, guaranteeing completion free and clear of 
liens of any work thus undertaken. In addition to any other reasons 
which Landlord may have therefor, approval for the alteration, re- 
modeling or razing and demolition of any improvements on the prop- 
erty after completion of the work covered by Paragraph 4 hereof 
will be denied unless the alteration or remodeling will result in im- 
provements of 'at least equal value as the existing improvements 
prior thereto, and the improvements to be razed or demolished will 
be replaced by improvements of at least equal value to the improve- 
ments thus being razed or demolished. Notwithstanding any other 
provision of this lease, no financing shall be obtained by Tenant for 
any improvements to be erected, or alterations or remodeling to be 
done thereon, which shall extend beyond the term of this lease; but 


JA 117 


any such financing shall provide that it must be paid in full on or 
before the end of the term of this lease. 
8. (a) The tenant covenants and agrees to and with the Tand- 
lord that: 
(lt) If default shall at any time be made by the 

Tenant in the payment of said rent, taxes, 

insurance premiums, or other sums or 

charges as aforesaid, or of any payments 

due under any mortgage or deed of trust 

securing loan financing with respect to the 

improvements herein provided for, after the 

same shall become due and payable, then upon 

such default, or 

If any other default or breach shall be made 

or suffered by Tenant in any of the terms, 

provisions, agreements, covenants, or condi- 

tions herein contained to be kept and performed 

by Tenant, and such other defaults or breach 

continuing for thirty (30) days after notice, then 

after the expiration of said thirty (30) days, 
it shall and may be lawful for the Landlord, at her option, to termi- 
nate this lease and declare the said term ended, and upon such dec- 
laration by Landlord this lease and the term hereof, as well as all 
right, title and interest of Tenant hereunder, shall wholly cease and 
expire in the same manner and with the same force and effect, ex- 
cept as to Tenant's liability hereunder, as if such termination date 
were the expiration of the complete term hereof; and Tenant shall 
thereupon immediately quit and surrender to Landlord the demised 


premises and each and every part thereof, and the Landlord shall 
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thereupon have the right to immediate possession of the said demised 
premises or any part thereof, either with or without process of law, 
and to reenter the same, and to expel, remove, and put out, using 
such force as may be necessary in so doing, the Tenant and every 
other person or persons occupying the same, and the same prem- 
ises again to repossess and enjoy as in their first and former es- 
tate, together with all buildings, improvements, fixtures, and ap- 
purtenances thereof and therein; and also to distrain for any rent 

or moneys due to the Landlord hereunder upon any property belong- 
ing to the Tenant for the nonfulfillment or breach hereof. All reme- 
dies, rights, privileges, options, and advantages of the Landlord 
hereunder shall be cumulative, and in the event of a breach hereof, 
the election or enforcement of one or more thereof by the Landlord 
shall not be deemed to be a waiver of any or all of said other reme- 
dies, rights, privileges, options and advantages of the Landlord 
hereunder, but the same may be pursued by them concurrently or 
successively in any order the Landlord may elect. 

(b) If Tenant shall fail to comply with any applicable statutes, 
municipal laws, rules, regulations and orders issued by any govern— 
mental authority having jurisdiction in respect to the leased land or 
any improvementor improvements atany time situatedon said leased 
land within the period of time allowed or prescribed by said rules, 
regulations and orders or such extensions thereof as may be granted 
by such governmental authority, such failure shall constitute a 
preach of and a default in this lease, giving Landlord all rights 
in such circumstances without waiving that default or any of such 
rights. Landlord shall have the right, upon giving to Tenant at least 
twenty (20) days' written notice of its intention so to do, to perform 


all work and to do all acts required or necessary to comply with 
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such statutes, municipal laws, rules, regulations and orders, and 3 
the funds expended or paid by Landlord in connection therewith, in- 
cluding reasonable attorney's fees, together with interest thereon at 
six per cent (6%) per annum, shall be considered as additional rent 
hereunder, and shall be due and payable by Tenant to Landlord upon 
demand. 

(c) No assent by Landlord, express or implied, to any breach 
of Tenant's covenants or agreements shall be deemed or taken to | 
be a waiver of any succeeding breach of the same covenant or agree 
ment, or of any other covenant or agreement hereof. 

(ad) Tenant covenants and agrees that it will perform all agree- 
ments herein expressed on its part to be performed, and that: it will 
promptly upon receipt of written notice specifying action desired by 
Landlord in connection with any such covenant comply with such no- 
tice; and further, that if Tenant shall not fully comply with such no- 
tice within thirty (30) days after delivery thereof, such failure shall 
constitute a breach and a default in this lease giving Landlord 
all rights in such circumstances. Without waiving that default or | 
any of such rights, Landlord may, at her option, enter upon the 
leased land and do the thing specified in said notice, and Landlord 
shall have no liability to Tenant for any loss or damage resulting in 
any way from such action by Landlord (unless malicious), and Tenant 
agrees to pay promptly upon demand any expense incurred by Land- 
lord in taking such action, plus six per cent (6%) interest. 

(e) Tenant's Bankruptcy, Insolvency, etc. It is further mutually 
agreed, that if any sale of Tenant's interest in the leasehold created 
by this lease shall be made under execution or similar legal process, 
or if Tenant shall be adjudicated a bankrupt or insolvent, and such 
adjudication is not vacated within thirty (30) days, or if a receiver 


JA 120 


or trustee shall be appointed for its business or property, and such 
appointment shall not be vacated within thirty (30) days, or if Tenant 


shall make an assignment for the benefit of creditors, or if in any 


other manner Tenant's interest under this lease shall pass to another 
by operation of law, Landlord, when and if such events shall happen, 
shall have the right or option, in addition to and not merely in sub- 
stitution for, any other rights and remedies which it may have un- 
der this lease, to terminate this lease, by leaving upon said prem- 
ises, and mailing to Tenant, a written notice to that effect; and from 
the date of such notice, this lease shall be absolutely terminated and 
at an end; and Landlord may re-enter with or without legal process 
and by force, if necessary (without legal liability), and retake pos- 
session of the premises and hold the same as if this lease had never 
been made. 

() If, in the event of remodeling, rebuilding or construction of 
new improvements on the demised premises by Tenant as provided 
herein, any mechanics’ or materialman's lien or other liens, shall 
be placed against the property and such lien shall not be discharged 
and removed by payment, or such payment thereof bonded within five 
(5) days after imposition thereof, such failure of payment and dis- 
charge or bonding thereof shall be and constitute a default under this 
lease, and, notwithstanding any other provision herein, the Tenant 
shall be personally liable and responsible for any damages or loss 
occasioned the Landlord thereby, in addition to any other remedies 
which Landlord may have hereunder as a result of such default. 

(g) Tenant shall, in any subleases entered into by it for use of 
the subject premises, cause to be inserted a provision that in the 
event of a default by Tenant which is not cured by a first mortgagee 
of Tenant's leasehold interest under this lease but not in the event 
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mortgagee shall elect a new lease as hereafter set forth, the Land- 
lord hereunder shall have the right, at its sole option to require said 
sublessee or Tenant to attorn to the Landlord as the Landlord under 
said sublease and to continue in possession and occupancy of the 
premises under the terms of said sublease, or upon thirty (30) days 
notice Landlord may terminate said sublease and require surrender 
ofthe said premises forthwith. Ifthe Tenant shall have notified Land- 
lord of the name and business address of a first mortgagee of Ten- 
ant's leasehold interest, Landlord shall give to such first mortgagee 
the same notice of default as may be required under this section 8 
be given to Tenant with respect to a default hereunder. In the event 
the Landlord shall have terminated this lease by reason of any det 
fault by the Tenant, any such leasehold first mortgagee shall have 
the right to receive notice of such termination and a statement of | | 
the reasons therefor. After receipt of such notice of termination 
the holder of such leasehold first mortgage is hereby granted the | 
right, at its option, to cure any money default of Tenant by payment 
thereof on or before thirty (30) days after the postmark date of such 
notice of termination, and to be reimbursed therefor, upon demand, 


by the Tenant, and to become subrogated to all rights and liens of. 


the Landlord as against Tenant as security for such reimbursement. 
The holder thereof is further granted the right, at its option, to elect 
by written notice to Landlord, postmarked on or before the expira- 
tion of thirty (30) days after the postmark date of such notice of ter- 
mination, to receive a new lease of the demised premises in its own 
name for a term equal to the then unexpired original stated term | 
hereof, together with all of the same options, terms and conditions 
as herein contained, including Landlord's rights with respect to any 
sublease as provided in this Paragraph 8(g), provdied, however 
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(1) that the obligation and liability of such holder, as new Ten- 
ant, shall extend only until the sale and assignment of its entire 
leasehold estate to a purchaser and assignee who shall in writing 
assume the Tenant's obligations under the lease, and shall there- 
upon terminate; 

(2) that such holder shall not be liable for any damages against 
former Tenant for breach of covenant based upon former Tenant's 
defaults; 

(3) that holder shall, upon receipt of such new lease, cure any 
money default of former lessee excepting thereout any money col- 
lected by Landlord from subtenants, receivers or other custodians, 
or from guarantors or insurors; 

(4) that holder shall, upon receipt of such new lease, undertake 


to cure by appropriate action any default of former Tenant involving 


obligations other than mere payment of money excepting thereout any 
default which is intrinsically incapable of cure by other than default- 
ing Tenant, e.g., bankruptcy, etc. and shall proceed with all reason- 
able diligence within its control to effect completion of the required 
action within a reasonable time; 

(5) that there shall be no merger of holder's new leasehold es- 
tate with its estate as first mortgagee without its consent. 

(n) Tenant shall expressly provide, in any sublease entered in- 
to by it for use for all or part of the subject premises, that such 
sublease shall in no event remain in effect or extend beyond the ter- 
mination date of this lease, but that any such lease shall terminate 
not later than the termination of this lease. 

9. After completion of, and delivery of fully executed release 
of liens with respect to remodeling, rebuilding, or erection of im- 
provements, as permitted hereunder, Tenant may assign this lease 
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to another person or company without prior permission of the Land- 
lord, and upon delivery to Landlord of express written assumption 
by the assignee of all obligations and liabilities hereunder, the Ten- 
ant shall be relieved of further personal liability and responsibility 
hereunder except as otherwise provided herein; provided however, 
that nothing contained herein shall be construed as limiting the right 
of Tenant to sell and assign its entire leasehold estate subject to the 
completion of the improvements required by paragraph 4(a) of this 
Agreement of Lease. 
10. Tenant shall not be liable for any damages against the for- 
mer Tenant Frishman for breach of covenant based upon said for- 
mer Tenant's defaults. 
11. Landlord represents to Tenant that she is the owner in fee 
simple of the land and existing improvements covered hereby, and 
that there are no exceptions or limitations on the title thereof which 
would preclude Tenant from remodeling or new construction on the 
premises as contemplated and provided herein. Landlord shall bear 
the cost of curing any such defects or limitations which may exist 
at the Effective Lease Date. 
12. Tenant shall indemnify and hold harmless the see 
against any expense, loss, or liability paid, suffered or incurred, 
including costs, expenses, and attorney's fees in connection with any 
litigation with which Landlord may become involved, as a result of 
any breach by Tenant, his agents, servants, employees, visitors or 
licensees of any covenant or condition of this lease or as a result 


of Tenant's use or occupancy of the demised premises and the im- 


provements thereon. 
13. Landlord shall have no obligation for payment of any com- 
mission to any broker or agent in connection with the negotiation or 
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securing of, or entry into this lease; and any such obligation shall be 
the sole responsibility of Tenant. Landlord represents that she has 
not authorized or agreed to payment of any commission to any broker 
or agent in connection with the negotiation or securing of, or entry 
into this lease. 

14. Arbitration. In case any dispute, disagreement, difference, 
or question shall arise at any time hereafter between Landlord and 
Tenant, or any person claiming under either of them, in connection 
with or in relation to the amount of insurance coverage, the lawful 
use of the leased land or the improvements or any matter which is 
expressly referrable to arbitration under the terms hereof, then 


such dispute, disagreement, difference or question shall be submit- 


ted and determined by arbitration at the choice of either Landlord 


or Tenant. There shall be three arbitrators, one named in writing 
by Landlord, one named in writing by Tenant, and the third chosen 
by these two arbitrators. If such two arbitrators shall fail to choose 
a third within fifteen (15) days, then such third arbitrator shall be 
promptly appointed by a judge of the United States District Court for 
the District of Columbia or the nearest comparable successor of 
such court. Such appointment shall be made on the application of 
either Landlord or Tenant within five (5) days written notice to the 
other. Should the party demanding arbitration fail to name an arbi- 
trator within ten (10) days of his demand, his right of arbitration 
shall cease. Should the other party fail to choose an arbitrator 
within thirty (30) days, then the arbitrator so first appointed shall 
have power to proceed to arbitrate, to determine the matter of dis- 
pute, disagreement, difference or question as if he were an arbitra- 
tor appointed by both the parties hereto for that purpose, and his 
award in writing shall be final. In case there are three arbitrators 
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selected as above mentioned, an award in writing signed by any two 


of them shall be final. The expense of any such arbitration shall be 
borne equally by the Landlord and Tenant. Judgment upon any award 
hereunder may be entered in any court having jurisdiction thereof, 
15. Estoppel Certificate. Tenant agrees at any time and from 
time to time upon not less than twenty (20) days prior written 
request by Landlord to execute, acknowledge and deliver to Land- 
lord, and Landlord agrees at any time and from time to time upon | 
not less than twenty (20) days prior written request by Tenant, or 
any Mortgagee of Tenant's leasehold estate, to execute, acknowl- | 
edge and deliver to Tenant, or such Mortgagee, a statement in writ- 
ing certifying that this lease is unmodified and in full force and ef- 
fect (or if there have been modifications that the same is in full force 
and effect as modified and stating the modifications), and the dates 
to which the basic rent and other charges have been paid in advance, 
if any, and whether or not there is any existing default by Tenant or 
notice of default served by Landlord, it being intended that any such 
statement delivered pursuant to this paragraph may be relied upon 
by any prospective purchaser of the fee or leasehold or Mortgagee 
or Assignee of any mortgage upon the fee of the leased land or any 
prospective Mortgagee or Assignee of any mortgage upon the lease- 
hold estate. : 
16. Quiet Enjoyment. Landlord covenants and agrees that Ten- 
ant, upon paying the annual basic rent and all other charges herein 
provided for and observing and keeping the covenants, agreements, 
and conditions of this lease on its part to be kept, shall lawfully and 
quietly hold, occupy, and enjoy said leased land without hindrance or 
molestation of Landlord, during the term of this lease, or any person 
or persons claiming under Landlord, subject, however, to its provi- 


sions. 
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17. Waiver, ete. The failure of Landlord to insist in any one 
or more cases upon the strict performance of any of the terms, cove- 


nants or conditions of this lease or to exercise any option herein 


contained shall not be construed as a waiver or a relinquishment for 


the future of such terms, covenants or conditions or option. A re- 
ceipt by Landlord of rent with knowledge of the breach of any terms, 
covenants or conditions hereof shall not be deemed a waiver of such 
breach, and no waiver by Landlord of any provisions of this lease 
shall be deemed to have been made unless expressed in writing and 
signed by Landlord. This lease cannot be changed orally. 

18. All notices, demands and communications hereunder, if in- 
tended for Landlord shall be addressed to Landlord at 

Turkey Point, Edgewater, Maryland, 
or to such other address as may be requested by Landlord in writing 
and if intended for Tenant shall be addressed to Tenant at 

1430 K Street, N.W., Washington, D.C. 
or to such other address as may be requested by Tenant in writing. 
Any notice given hereunder by mail shall be deemed delivered when 
deposited in a United States general or branch post office, or letter 
box or mail chute maintained by the United States Government, en- 
closed in a registered, prepaid wrapper, addressed as above pro- 
vided. 

19. Notwithstanding the acceptance of this lease by the parties 
hereto, it is understood and agreed that the terms hereof may be 
modified, if so required, for the purpose of complying with or ful- 
filling the requirements of any bona fide lending institution from 
which Tenant shall obtain a commitment for a loan as provided here- 
ing, provided however that such modification shall not be in deroga- 
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tion or diminution of any of the rights of the Landlord hereunder, 


_nor increase any of Landlord's burdens or liabilities hereunder. | 
IN WITNESS WHEREOF, the parties hereto have duly executed 
this lease and affixed their seals, all done the day and year first | 


hereinbefore written. 

Witness: LANDLORD: 

/s/ Seymour Friedman /s/ Mildred M. Stonebraker 
TENANT: 


Attest: /s/ William M. O'Neill 
/s/ for Public National Bank 


Secretary 


RECORDER OF 


WASHINGTON 


Chis ig in reriiiy that the pages attached hereto constitute a full, true, 
and complete copy of ASSIGNMENT OF LEASEEROLD RECORDED SEPTEMBER 19, 
1966 AT 10:14 A. Me AS INSTRUMENT #30155 IN LIBER 12668 AT 
FOLIO 615. 


@ same appears of record in this office. 


| Su Testimany Wiheresy, 

po “An, I have hereunto set my hand and caused 

ay me : the seal of this office to be affixed, this 
G 


thet coneeeeeee 3rd een ees day of 


we ANUARY A. D. 19.68 ° 


. 
: 


Perer S. Riwvey, 


PLAINTIEE'S Recorder of Deeds, D. C. 


EK iTS i A Z 


Deputy Recorder of Deeds, D. C. 


PIHGAG-Bezenns, N.2. 


JA 129 


ASSIGNMENT OF LEASEHOLD 


THIS AGREEMENT, entered into on the 25 day of August, 1966, 
between Public National Bank ("Assignor"), a National Banking As- 
sociation, having its principal office at 1430 K Street, N.W., Wash- 
ington, D.C., Harry L. Weisman and Edgar Weisman ("Assignees"), 
of Washington, D.C. and Mildred M. Stonebraker ("Lessor"), of | 
Turkey Point, Maryland | 


WITNESSETH THAT: 


WHEREAS, a certain Agreement to Lease dated March 4, 1965 
was entered into by and between Mildred M. Stonebraker, as Lessor 
and Public National Bank, as Lessee, recorded in Liber 12399 ati 
Folio 271 in the office of the land records of the District of Colum- 
bia (hereinafter called the "Ground Lease"), which Ground Lease 
demises and leases for a termof 97 years, 4 months commencing 
March 4, 1965 and expiring July 3, 2062 with no renewal options upon 
the terms, convenants, conditions and warranties therein set forth 
the following real property situate in the District of Columbia: 

All of Lot numbered Sixty-one (61) in Harry B. Willson's 

subdivision of lots in square numbered One Hundred and 

Seven (107), as per plat recorded in the office of the Sur- 

veyor for the District of Columbia in Liber 77 at folio 182, 

except the North 18 feet front on 19th Street by depth of 61 

feet to an alley in rear of said lot; said land being now 

taxed as Lot 852 in Square 107, | 
which premises are also known as 1835 K Street, N.W. , Washington, 
D.C. and, | 

WHEREAS, the Assignor has entered into a contract to sell the 

said Ground Lease to the Assignees pursuant to the provisions oe 


said lease; 
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NOW THEREFORE IT IS AGREED AS FOLLOWS: 

1. Assignor does hereby sell, assign and transfer unto the As- 
signees the above described Ground Lease with all right, title and 
interest of Assignor, as Lessee thereunder, in and to the premises 
therein described, and in and to the building thereon with appurten- 


ances, and all of Assignor's rights and benefits as Lessee under the 


said Ground Lease, to have and to hold the same unto Assignees and 
Assigns from the date hereof for all the rest of the term mentioned 
in said Ground Lease subject to the rents, covenants, conditions, 
provisos and agreements therein set forth. 

2. Assignor does hereby acknowledge receipt of Eight Hundred 
Sixty-seven Thousand Eight Hundred Fifty-two Dollars and Sixty 
cents ($867,852.60) paid this day by Assignees to Assignor as con- 
sideration for the assignment of the said Ground Lease. 

3. Assignees do hereby assume the payment of all rents re- 
served in and by the said Ground Lease and further do hereby as- 
sume the due and timely performance of all the covenants, condi- 
tions, provisos and agreements stated in the said Ground Lease on 
the partofthe Assignor to be kept, observed and performed, it being 
understood that the Assignee does hereby become directly obligated 
and liable as Lessee under the said Ground Lease to the Lessor. 

4, Lessor does hereby consent to the above assignment of the 
said Ground Lease and does hereby release the Assignor from all 
obligations and liabilities as Lessee under the said Ground Lease. 

IN WITNESS WHEREOF, on the 16th day of September, 1966 the 
Assignor has caused these presents to be signed by William M. 
O'Neill, its President, and attested by its Cashier and its corporate 
seal to be affixed and doth hereby appoint William M. O'Neill its 
true and lawful attorney-in-fact to acknowledge and deliver these 
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presents as its act and deed, and the Assignees and the Lessor have 
affixed their respective signatures hereto. 


Public National Bank, Assignor 


By /s/ William M. O'Neill 
(Seal) President 


/s/ W. Dennis O'Neil, Cashier 

Witness: | 

/s/ /s/ Harry L. Weisman, Assignee 
/s/ /s/ Edgar Weisman, Assignee | 

/s/ Seymour Friedman /s/ Mildred M. Stonebraker, Lessor 
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LAW OFFICES OF 
Puirie GoLpsTEIN 


WOODWARD BUILDING 
WASHINGTON 5, D. C- 


— 


[DEFENDANT' § EXHIBIT 1] 


QwtTAICT 77-7080 


June 25, 1965 


DEFENDANT'S 
EXHIBIT 
pistrict Title Incurance Company 
1413 Lye Street, N. W. 

Washington 5, D. C. 


PANCAD + Bayonae. MD 


Re: Lot 852 in Square 107 
1855 & Strect, N. W, 
Washingtoa, b. C. 


Gentlemen: 


Reference iz mace to a certsin Agrcement of Lease, éated 
ssarech 22, 1905, bsutween wilered M. Stoncbzoxcr, Landlord, and 
bernard Lyon Frishman, et al, Tenants, relative the azove-captionced 
orcperty and improvemens, which ig scheduled tor settlement on June 
23, 1065, at 10:60 a.m, at your offices. Iam ettcracy for the Tenants. 


Ihave received copy of Icttcr Geted June 18, 1965, from 
Seymour ¥ricdiman, 25g. to you on behalf of the Lanciord. 


This is to séviee that the Tenants will be prepared to male 
pettlement in accoreance with tae terms therecf, cubject to the following: 


1. 2ayrent in full by Lanalord of cli taxcs, ascessments, in- 
surance, Woter ond sewer charges, clectricity and cas utilities, and for 
ull personact employed ia the operation and maictengnce oY said premises, 
oad any otacr opersting cnarges or expense incurred or chargeable by 
reason of the operation or maintenance of said premices, as of midnight, 
Sune 20, 1963. Alt adjustments to be made pursuant to Paragraph 9 of tue 
Agreement of Lease. 


2. Delivery to Tenants of any and all notices of building violations 
which may have beea iseued by the District of Colurabia. 


oe pelivery to Tenants of all lease agrecments between Landlord 
ond precent oceupants of said premises, duly asazignes to Tenants, together 
with security deposits, if any, as provided in Paragrapa 9 of the Agreement 
ut Lease. 
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District Title Insurance Company 
Juae 25, 1963 
#2agze two 


4. Delivery of a promissory note executed by Landlord payable 
to the order cf Bernard Lyon Frishman for a sum equal to the amount to 
be auvanced by Tenants to Perpetual Luilding Association in full payment 
ox the balance of the existing first trust on the premises, which note: shall 
dear interest at best rate obtainable, but not more than 6% per annum, 
ang payable at the rate of $550.00 per month, including principal and interest, 
aad ccitaining provisions ac set forth in Paragraph 5 of the aforementioned 
Agreement of Lease. 

-__ 1 

5. Certificate from your company that Landlord is owner in fee 
si:nple of the land aad existing improvements of the premises which are 
sudject of the lease, as provided in Paragraph 13 of the Agreement of Lease. 


6. Representation from Landlord that there are no obligations, 


Micbilities or contracts, of any nature, which involve the demised pa 
which have not been digclosed, 


Very truly yours, 


PHILIP GOLDSTEIN 


a/vm 


ec: Mr. Bernard Lyon Frishman 
Seymour Friedmen, Esquire “« 
dir, A. Jasper Moore 
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[Excerpts from Transcript of Proceedings 
Washington, D. C., January 31, 1968] 


(2] PROCEEDINGS 


THE DEPUTY CLERK: Bernard Lyon Frishman versus Mil- 
dred Stonebraker, Civil No. 2142-66. 

Are counsel ready? 

MR. KLAVAN: Ready for the plaintiff. 

MR. FRIEDMAN: Ready for the defendant. 

MR. KLAVAN: Might I address the Court? 

THE COURT: You may. 

MR. KLAVAN: My name is Stanley Klavan, and I represent the 
plaintiff. 

Mr. Seymour Friedman, the attorney for the defendant, and I have 

agreed with the approval of the Court to submit this case to the 


Court on two statements of fact, one entitled Plaintiff's Statement of 
Facts, and the other entitled Defendant's Statement of Fact, both of 
which we stipulate are correct. 


I might point out the reason we did it this way was time, Your 
Honor. At the luncheon recess we decided that we could handle it 
on agreed statements, but we each had to work. 

THE COURT: There are not inconsistencies of fact between 
the statements? 

[3] MR. KLAVAN: No, Your Honor. 

Furthermore, in the plaintiff's statement of facts I refer to each 
of my exhibits, which the Clerk is now marking. 

When Your Honor reads that statement he can then refer to the 
exhibit which will be marked exactly as it appears in the plaintiff's 
statement. 

In addition, the defendant has one exhibit which is referred to 
in his statement, which the Clerk will also mark. 
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If I could, I would like to pass up to the Court plaintiff's state- 
ment of facts and defendant's statement of facts. 

THE COURT: This saves everybody time but the Court. 

MR. KLAVAN: Yes, sir. 

MR, FRIEDMAN: It may be including the Court, sir. 

THE COURT: Let me glance at them for a minute, if I may, 
gentlemen, 

The jacket in the case has been available to me and I had an op- 
portunity to look at it last night. 

Do counsel feel that it fairly presents the basic [4] issues, the 
pretrial statement? 

MR. KLAVAN: Actually, the note which is in question arose 
from a lease which Your Honor will have as one of the exhibits. 

I feel that Your Honor will have to go into the background lead- 
ing up to the note, as well as the note itself, to determine as a mat- 
ter of law, now that the facts are stipulated, as to whether or not the 
provision providing that the notes will be treated as paid in full is an 
enforcible provision. | 

THE COURT: Well, let me glance at these. It may be that the 
Court would be benefited by a five or ten minute presentation by 
counsel of their respective positions. Perhaps we could do that, and 
if there are any authorities you wish to bring to the Court's attention 
you might be considering that. 

Perhaps we could take a few minutes while I glance at these 
statements before you start. : 

The Court does like to have any citations that the parties wish 
the Court to be sure to examine in connection with a decision. 

I will be just a moment, gentlemen. 

Are you gentlemen agreed as to the issue you want [5] the Court 
to decide on these facts? 
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MR. KLAVAN: I think we are, Your Honor. 

THE COURT: Perhaps we could have a mutual statement of the 
central issue that you wish the Court to decide. 

MR. FRIEDMAN: I think we can both state our issues. 

THE COURT: Have in mind the Court would like to have the 
issue brought into as sharp focus as possible by the argument. 

MR. KLAVAN: I feel on behalf of the plaintiff that the issue 
is whether it is default, under the lease of March, 1963, which of 
course we admit existed, entitled the defendant to declare the 
promissory note which was given pursuant to paragraph five of that 
lease, or paid in full or cancelled — I forget the exact words — but 
the effect would be the same. 

Now if I might, Your Honor, I have prepared a memorandum of 
law, if I might present that to the Court. 

THE COURT: Certainly. 

MR. KLAVAN: I apologize. It appears in Zerox form. This 
morning my memorandum was 23 pages long and I shortened it at 
lunch to six or seven pages due to the fact I cut all of the facts out 
of it. So if you would excuse [6] the appearance of it I would appre- 
ciate it. 

THE COURT: That is all right. You had a busy luncheon. 

MR. KLAVAN: Stated basically and succinctly, our position is 
this. 


First of all, that we reserved to the defendant all her rights, 


in addition to declaring this note paid in full, amended to a for- 
feiture; that thé amount fixed inasmuch as she was then also en- 
titled to prove her damages was disproportionate to the harm which 
the parties might have estimated preliminarily and which could then 
be called liquidated damages. 
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We feel, Your Honor, that the test of liquidated damages, among 
others, we think what is controlling here is two things; one, this dis- 
proportionate amount, because by enabling her to declare this note 
paid in full, it really amounted to a fine. She was entitled to fine him 
the amount of this note and then get her damages. So it is different 
than the ordinary case where the party to whom the damages flow 
receives either liquidated damages or actual damages. 

I have cited authorities to the effect that you can't have both, 
Your Honor. 

I would want to point out to the Court that in those authorities 
they were under the standard real estate [7] contract which provided 
liquidated damages or actual damages. 

So as to that phase of it my cases might not be on all-fours. 

I wish to apologize tothe Court. I don't believe I have presented 
any case that is on all-fours with this case. This is unusual because 
it is down a very narrow alley. I couldn't find anything that says | 
“actual damages and liquidated damages" in the District of Colum- 
bia. The word "and" I find significant. It was linet difficult for 
me to find cases on that point. | 

THE COURT: There is no chance of over-reaching in the 
papers. | 

MR. KLAVAN: No claim of over-reaching or no claim that any 
party was in any difference other than any other party. There were 


counsel and everyone was well represented. 
* kk 
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MEMORANDUM 


This is an action for balance due on a promissory note and for 
a declaratory judgment. The parties have stipulated the facts and 
various agreements and correspondence between them were received 


in evidence by consent. 

The note was executed on June 26, 1963, for the principal sum 
of $39,642.20, with interest at six percent. The pertinent provisions 
of the note read as follows: 


"Said principal and interest payable in monthly 
installments of FIVE HUNDRED FIFTY Dollars 
($550.00), with the privilege of making larger pay- 
ments in any amount, commencing July Ist, 1963, 
and thereafter on the Ist day of each and every 
month until paid; each installment, when so paid, 
to be applied: first, to the payment of the interest 
on the amount of principal remaining unpaid, and 
the balance thereof credited to the principal. It be- 
ing understood and agreed that the first six (6) monthly 
installments are to be paid in cash by maker, and 
thereafter by payee deducting the amount of such 
monthly installment from the monthly rental due to 
maker by payee under a certain Agreement of Lease 
dated March 22, 1963, relative Lot 852 in Square 
107 improved by premises known as 1835 K Street, 
N.W. in the District of Columbia; provided, how- 
ever, that in the event of default under the afore- 
mentioned Agreement of Lease, the balance then 
remaining unpaid on this promissory note at date of 
such default shall be deemed as canceled and paid 
in full. 


"And it is expressly agreed that if default be 
made in the payment of any one of the aforesaid in- 
stallments when and as the same shall become due 
and payable, within the first six monthly install- 
ments, then and in that event, the unpaid balance 
of the aforesaid principal sum and accrued inter- 
est shall at the option of the holder hereof at once 
become and be due and payable, and in such event 
the maker, and endorsers, if any, waive present- 
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ment for payment, protest for non-payment and no- 
tice of dishonor, and maker, and endorser, if any, 
agree to pay all costs of collection, including rea- 
sonable attorney's fees." 

The bare outline of the transactions, of which the note is an in- 
tegral part, appears clearly from the stipulated facts. In brief, 
plaintiff sought the opportunity to develop defendant's property at | 
1835 K Street, N.W. He had in mind either remodeling the exist- | 
ing structure or razing it and constructing a new office building. | 
The existing structure was rented at the time to others and defend- 
ant was receiving rental payments. There was a first trust on the 
existing structure. Plaintiff sought a ninety-nine-year non-subordi- 
nated ground lease. Plaintiff was anxious to remove the first trust 
as a necessary condition precedent to obtaining a construction loan 
so that he might go forward with remodel ing or new construction. A 
detailed lease dated March 22, 1963, consisting of some 30 pages, 
was negotiated between the parties. Paragraph 5 of the lease con- 
tained a provision under which plaintiff agreed to advance to defend- 
ant a sum sufficient to pay off the full balance outstanding on the 
existing first trust. The lease also set out the terms of the note 
here in issue and expressly stated: 


'In the event, however, of a default under this 
lease by tenant as provided hereinafter, in ad- 
dition to any other rights and remedies which 
landlord may possess with respect to such de- 
fault, the entire balance of this advance remain- 
ing uncompleted at the date of such default and 
the promissory note evidencing the same shall 
be regarded and treated as cancelled and paid 
in full." 


Plaintiff's payments under the lease were in default and after | 
adequate notice without waiving other rights she might have, defend- 
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ant, as landlord under the lease, declared the note cancelled and 
paid in full on January 5, 1965. No payments were made on the note 
after payment made and due on November 25, 1964, for the month of 
December, leaving a balance due of $32,802.83. Plaintiff asks a judg- 
ment with interest from January 1, 1965, and a declaratory judgment 
as to future payments due. 

It is plaintiff's contention that by preserving her other rights 
defendant's forfeit of the balance due constituted a penalty or fine 
inasmuch as the amount forfeited was not a just or reasonable esti- 
mate of the injury or damages caused by the harm. It is further 
argued that the parties never intended the provision to be one for 
liquidated damages since the term "liquidated damages" was never 
used and that since the right to cancel was available even in the case 
of a trivial breach without regard to the amount still owing, the pro- 
vision is in reality "an in terrorem device to secure compliance by 
plaintiff.” 

The standard to be applied in determining whether the provi- 
sion was 2 provision for liquidated damages and thus to be enforced 


or a penalty and hence void is set out in Davy, et al. v. Crawford, et 
al., 79 U.S. App. D.C. 375 (1945). There a unanimous Court stated 


the rules as follows: 


"This court has held that the parties to a con- 
tract may agree in advance to a sum certain which 
shall be forfeited as liquidated damages for breach 
of the contract without reference to the actual dam- 
ages found at the time of the breach. But if such an 
agreement is for a penalty it is void. In order to 
determine whether or not the provision should be 
construed as a penalty the contract must be con- 
strued as a whole as of the date of its execution. 

If under the circumstances and expectations of the 
parties existing at the time of execution it appears 
that the provision is a reasonable protection against 
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ment for payment, protest for non-payment and no- 
tice of dishonor, and maker, and endorser, if any, 
agree to pay all costs of collection, including rea- 
sonable attorney's fees." 


The bare outline of the transactions, of which the note is an in- 
tegral part, appears clearly from the stipulated facts. In brief, 
plaintiff sought the opportunity to develop defendant's property at ! 
1835 K Street, N.W. He had in mind either remodeling the exist- | 
ing structure or razing it and constructing a new office building. 
The existing structure was rented at the time to others and defend- 
ant was receiving rental payments. There was a first trust on the | 
existing structure. Plaintiff sought a ninety-nine-year non-subordi- 
nated ground lease. Plaintiff was anxious to remove the first trust 
as a necessary condition precedent to obtaining a construction loan 


so that he might go forward with remodeling or new construction. A 


detailed lease dated March 22, 1963, consisting of some 30 pages, | 
was negotiated between the parties. Paragraph 5 of the lease con-' 
tained a provision under which plaintiff agreed to advance to defend- 
ant a sum sufficient to pay off the full balance outstanding on the 
existing first trust. The lease also set out the terms of the note 
here in issue and expressly stated: 


"In the event, however, of a default under this 
lease by tenant as provided hereinafter, in ad- 
dition to any other rights and remedies which 
landlord may possess with respect to such de- 
fault, the entire balance of this advance remain- 
ing uncompleted at the date of such default and 
the promissory note evidencing the same shall 
be regarded and treated as cancelled and paid 
in full." 


Plaintiff's payments under the lease were in default and after | 
adequate notice without waiving other rights she might have, defend- 
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ant, as landlord’ under the lease, declared the note cancelled and 
paid in full on January 5, 1965. No payments were made on the note 
after payment made and due on November 25, 1964, for the month of 
December, leaving a balance due of $32,802.83. Plaintiff asks a judg- 
ment with interest from January 1, 1965, and a declaratory judgment 
as to future payments due. 

It is plaintiff's contention that by preserving her other rights 
defendant's forfeit of the balance due constituted a penalty or fine 
inasmuch as thé amount forfeited was not a just or reasonable esti- 
mate of the injury or damages caused by the harm. It is further 
argued that the parties never intended the provision to be one for 
liquidated damages since the term "liquidated damages" was never 


used and that since the right to cancel was available even in the case 
of a trivial breach without regard to the amount still owing, the pro- 


vision is in reality an in terrorem device to secure compliance by 
plaintiff." 

The standard to be applied in determining whether the provi- 
sion was a provision for liquidated damages and thus to be enforced 
or a penalty and hence void is set out in Davy, et al. v. Crawford, et 
al., 79 U.S. App. D.C. 375 (1945). There a unanimous Court stated 
the rules as follows: 


"This court has held that the parties to a con- 
tract may agree in advance to a sum certain which 
shall be forfeited as liquidated damages for breach 
of the contract without reference to the actual dam- 
ages found at the time of the breach. But if such an 
agreement is for a penalty it is void. In order to 
determine whether or not the provision should be 
construed as a penalty the contract must be con- 
strued as a whole as of the date of its execution. 

If under the circumstances and expectations of the 
parties existing at the time of execution it appears 
that the provision is a reasonable protection against 
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uncertain future litigation the provision will be en- 
forced even though no actual damages were proved 

as of the date of the breach. If, on the other hand, 

it appears that the stipulation is designed to make 

the default of the party against whom it runs more 
profitable to the other party than performance would 
be, it will be void as a penalty. Thus, damages stip- | 
ulated in advance should not be more than those which | 
at the time of the execution of the contract can be 
reasonably expected from its future breach, and 
agreements to pay fixed sums plainly without rea- 
sonable relation to any probable damage which may 
follow a breach will not be enforced." (Footnotes 
omitted). 79 U.S. App. D.C. at 376. 


In order to apply the rule thus laid down it is necessary to review 
certain additional facts relating to the execution of the note and the 
course of the dealings between the parties. | 
One threshold consideration may be promptly eliminated. There 
was no overreaching. The parties were well represented by coun- 
sel. Plaintiff's real estate agent and an experienced attorney nego- 
tiated the transaction with defendant's husband, who acted as her | 
agent, and defendant's attorney. There is no possibility that plain- 
tiff entered into the commitment inadvertently. It should also be 
noted that neither the defendant nor any of the defendant's agents | 
in any way requested, suggested or required that the cancellation | 


clause be inserted. The cancellation clause was proposed on behalf 
of the plaintiff and accepted by defendant. Plaintiff is an educated 
architect. He placed his trust and confidence in his experienced rep- 
resentatives. All parties and their representatives acted in com- 
plete good faith. | 


Under the terms of the lease a number of eventualities were ob- 
viously within the contemplation of the parties and many uncertain- 
ties lay ahead when the note and the lease were signed. The struc- 
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ture could either be remodeled or razed and a new building con- 
structed. Plaintiff would have to find substantial capital for either 
purpose and difficulties could obviously arise as he went forward 
with his then rather indefinite project. Defendant was receiving 
rental income from the property prior to the arrangement and hence 
her obligations under the first trust were more or less protected. 
Her security in this regard was put in jeopardy by the appearance of 
the plaintiff and his ambitious plan, which, incidentally, he never was 
able to perfect. 

There was no testimony in this case and inferences must be 
drawn from the formal documents. When the business situation is 
reviewed realistically, however, it is clear that both parties were tak- 
ing considerable risks when the venture started. Certainly defendant 


as owner of the property had no assurance that rents would, in fact, be 


paid and she might well at some stage find herself with an unrentable 


property on her hands. Plaintiff was proposing to substitute the ob- 
ligation under the note for defendant's obligation under the first trust. 
It was obvious for these reasons, since the trust was protected by 
the rental of the property, that he would have to guarantee rent suffi- 
cient to pay off the note so that defendant would not assume any ad- 
ditional risks for having accommodated him so he might go forward 
with the development of the property. A penalty would normally be 
exacted by a party lending the money for his own benefit. Here the 
lender is attempting to remove what is now called a penalty provi- 
sion which he advanced and which then benefited him. His proposal 
was a way of saying to defendant, as an inducement for her entering 
into the entire transaction, that he would commit to hold her harm- 
less for substituting a first trust obligation apparently secured by 
rental income for an obligation to him in the same amount when his 
lease made rental income wholly uncertain. 
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The lease was cancelled and terminated as of February 1, 1965, 
because plaintiff failed to clear mechanics' liens from the property 
and foreclosure occurred under a large construction loan deed’ of 
trust which he had arranged in aid of remodeling the structure. The 
foreclosing lender did enter into a new lease in 30 days for the prop- 
erty on substantially similar terms and defendant thereafter again 
received rentals under the lease as soon as executed. Apparently 


there was a loss of about a few months' rent and expenses incident 


to arranging a new lease. Thus it is clear that the cancellation in 
fact, viewed from hindsight, operated substantially to defendant's | 
benefit. It is equally clear, however, that the situation might have 
been quite different if there had not been a construction lender will- 
ing to take over and carry on the project. The property could well 
have remained in a non-rentable position for some time, tied up by 
uncertainties, litigation over mechanics' liens, or other contingen- 
cies, the precise nature of which was unforeseeable at the time the 
lease was entered into and the promissory note given. This was ap- 
parent to the parties at the time the lease and the note were signed. 
The cases teach that the nature of the transaction should be 
viewed prospectively as of the time it was made and not from the 
safety of hindsight. The amount of the damages specified in the note 
and the lease does not appear disproportionate, viewing the transac- 
tion as a whole, and certainly not more than what could have been 
expected from its future breach. Plaintiff's argument that in the | 
case of a minor infraction of the lease, such as non-payment of a : 
water bill on time, the full liquidated damage provision would come 
into effect, is not viewed sympathetically by the Court. It seems 
most doubtful that this was in the contemplation of the parties at the 
time the entire transaction was entered into. Responsible persons 
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are involved. There is no reason to believe that defendant would 
press rights in this strict degree and, in any event, she didn't and 
such a case is not before the Court. The provision is held to be an 
enforceable liquidated damage provision. The provisions of the con- 
tract, freely entered into, will be upheld. Nothing in this decision 


shall be taken to determine, one way or the other, whether defendant 


has in fact "other rights" she may pursue against plaintiff. 
Judgment shall accordingly be entered for defendant. This Memo- 
randum and the stipulated statements of fact, incorporated herein by 
reference, shall constitute the Court's findings of fact and conclu- 
sions of law. 
Counsel to submit an appropriate order within one week from 
the date hereof. 


/s/ Gerhard A. Gesell 
United States District Judge 


February 7, 1968. 


JUDGMENT 


This civil action having come on for trial before this Court and 
the Court having delivered its findings of fact and conclusions of law 
in a Memorandum opinion dated February 7, 1968, it is by this Court 
this _ day of February, 1968, 

ORDERED, ADJUDGED AND DECREED, that the complaint 
be and the same is hereby dismissed and judgment is hereby granted 
defendant with costs. 


Judge 
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NOTICE OF APPEAL 


Notice is hereby given this 6th day of March, 1968, that Bernard 
Lyon Frishman, plaintiff, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 14th day of February, 1968 in favor of Mildred 
M. Stonebraker against said Bernard Lyon Frishman. : 


/s/ Stanley Klavan 
Attorney for plaintiff 


[Certificate of Service] 


